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Poab u MmecTo Koncturyuuonnoro cyaa Pecnyosimku Kazaxcran B Mexanuzme
rocy/1apcTBa: KOHCTUTYIIHOHHO-TIPABOBBIE ACTEKThI

Lenbto cTaTey siBIsieTCS paccMOTpeHHe posd u Mecta KoHcturynnonHoro cyna PecnyOnukm Kasaxcran B
MEXaHH3Me TOCyJIapcTBa. B Xoje HCCIeoBaHUs OHM PACKPBIBAIOTCS MPU H3YYCHHH OJHOTO M3 3JIEMEHTOB
MPaBOBOTO CTaTyca — «IPHHIMIBI OPTaHU3ALIUH U JIeATeIbHOCTH, B3aNMOOTHOIICHUE C IPYTUMH OpraHAMH
rocyJapcTBeHHOI BiacTu». {1 3TOro pacKpbIThl OCHOBHBIE TEPMUHBI «BETBH BIIACTU», «KOHCTUTYLHOH-
HOCTB» U JIp. OCOOCHHOCTBIO PabOTHI SIBISIETCS aHAJIM3 HAyYHBIX TPYIOB M KOHCTHTYIIMOHHBIX HOPM IIO CO-
3nanuo KoncrurynnonHoro cyna B Pecniybnuke Kazaxcran. ABTopaMu cTaTbU IPOAaHATUM3UPOBAaHbl HAyYHbIE
TPYJbl OTEUECTBEHHBIX U 3apyOE)KHBIX YUEHBIX MO JaHHOMY BOIPOCY, BBISIBICHBI KaK MPEUMYIIECTBA, TaK U
HEJIOCTAaTKH 3JIEMEHTa MPaBOBOro cTaryca «B3aumozeiicteus Koncrutynumonnoro cyna PK ¢ apyrumu opra-
HaMH TOCYapCTBEHHOH BiacTi». B paboTe ObIM MpHUMEHEHBI CIEeAYIONMNe METOABI: HCTOPUIECKHH, THaNeK-
THYECKUH, (OpMaBHO-IOPUANIECKIH (FOpHINUECKas JOTMAaTWKa) W KOMITAPATHBHBIA (CpaBHUTENBHO-
npaBoBoii). [lo pe3ympraTam HayYHOTO IOHWCKA M MPOBEICHHOTO HAYYHOTO aHAIHM3a aBTOPAMH IPEIJI0KEHEI
BBIBOJIBI M TIPEJIOKEHHs: 0 Heobxomumoctn oTHecTn Kouctutynuonssii cyn PK (2023 r.) B oTaenbHyO
(caMocCTOATENIBHYIO) BETBb BIACTH — KOHCTHTYIIMOHHO-KOHTPOJIBHYIO BETBb. A TakKe ONPEICIHTh MPaBo-
Bo# craryc KoncrurynnonHoro cyiaa PK (2023 r.), 3akpenuB ero B cOOTBeTCTBYMoIIEH crathe (cT. 1) Kon-
crutynnonHoro 3akoHa PK «O Koncrurynuonnom cyne PK» or 05.11.2022 r. Kpome Toro, st ycuiieHus
MPaBOBOTO CTaTyca M 3aHMMaeMoro mecta KoncrurymmonHoro cyma PK B rocymapcTBeHHOM MexaHH3MeE
TPHUBEAEH PSJ] APYTUX MPEII0KEHHH.

Kniouesvie cnosa: BETBU BIACTH, CHCTEMA CAEPKEK M MPOTHBOBECOB, IPABOBOH CTaTyC, KOHCTUTYIIMOHHBIH
KOHTPOJb, KOHCTHTYIIMOHHBIN CyJl, KOHCTUTYLIHOHATIN3M.

Beeoenue

OJHUM U3 OCHOBOMNOJATAIOIIMX MPUHIIUIIOB MPAaBOBOIO TOCYAAPCTBA SIBISIETCS] pa3/IelCHUE BIACTH Ha
BerBU. Kak m3BectHO mpaBoBen snoxu [Ipoceemenus 11.JI. MonTeckbe (ppaniysckuii topuct XVIII B.) B
cBoeM Tpakrare «O Jyxe 3aKOHOBY 3aJI0XKHII UJICI0 OJTHOTO M3 NMPHHITUIIOB MOJUTHIECKOTO THOepann3mMa —
«pazfeneHusl BIacTu». B coBpeMeHHOM MHpe HEe3aBUCHMOE M JIEMOKPAaTHYEeCKOe TOCYIapCTBO HEMOCpes-
CTBEHHO ()YHKIIMOHUPYET, IPUICPKUBASCH TAHHOTO MTPHUHIIUTIA.

B cmty mocinenHUX HOBOBBEICHUM, BHECIIINX KOJIOCCATHHBIC U3MEHEHHSI B KOHCTUTYIIHOHHO-TIPABOBOE
TI0JI€, POJIh U MECTO B TOCYJAPCTBEHHOM MEXaHM3Me BHOBBL CO3/IaHHOTO KOHCTHTYITMOHHOTO Cyna SBISETCS
OUYEHb aKTYaJIbHBIM BOIIPOCOM. Benb opraH KOHCTUTYIIMOHHOHN FOCTULIMU, KOHCTUTYIIMOHHBIN Ccya, OBUT OJI-
HUM U3 MEPBBIX CO3/IaHHBIX U TUIOJOTBOPHO (PYHKIIMOHUPOBABIIUX OPTaHOB B MOJIOJIOM HE3aBUCHMOM TOCY-

* ABrop-koppecnonaent. E-mail: k_saulet@mail.ru
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Ponb n mecto KoHCcTUTyUMOHHOrO cyaa Pecnybnukm KaszaxcTaH. ..

napctse. OJHAKO B CHITY ONpEeNeHHBIX 00CTOATENBCTB ObLT yIpa3aHEeH, U BMECTO HEro JOJTHE TOfbl JAci-
crBoBa KoHCTHTYIIMOHHBII coBeT. Tak, BO3HHKAET BOIPOC 10 ONPEAETICHUIO KOHCTUTYLIHOHHO-TIPABOBOTO
cTaryca, 3aHIMaeMoOro MecTa U poiu BoccoznanHoro Koncrurynnonsaoro cyna PK (c 2023 r.).

Memoowvl u mamepuansi

B mccnenoBaHny NMPUMEHSUTUCH OOIIEHAYYHBIE METOABI M YaCTHO-HAYYHBIE, KOTOPBIE IMPEIOCTaBHIN
BO3MOKHOCTb PACKPBITh CYTh U3y4aeMOr0 BONpoca. B 4acTHOCTH, NPUMEHSITUCH: UCTOPUYECKUM, THATIEKTH-
4Yeckuid, GOopMaIbHO-IOPHUINYECKUI U KOMIIAPaTUBHBIN (CpaBHUTEIHHO-TIPaBOBOI) MeTobl. VcTopuieckuit
METO/] TIO3BOJIMJI U3yYUTh CTAHOBJICHWE M (DYHKIIMOHUPOBAHUE TIEPBOTO OpraHa KOHCTUTYIIMOHHOTO KOH-
tposia B PK. Jlnamektuueckuii MeTOA MO3HAHUS MOMOI M3Y4YUTh MPABOBBIC SIBICHHS B UX B3aUMOCBSI3H U
Pa3BUTUH, B JAHHOM CIIy4ae Mbl pPacCMOTpPEIM B3aUMOJAEUCTBHE OpraHa KOHCTUTYLHMOHHOIO KOHTPOJIS C
JPYTHMHU OpTaHaMU TOCYAapCTBEHHOHN BiiacTu. KoMmapaTuBHBINA (CpaBHUTEIILHO-TIPABOBOM) UCIIOIB30BANICS
[IpU IPOBEICHUU CPaBHEHUS MPABOro CTaTyca U CO3JaHUSl OpraHa KOHCTUTYLHOHHOTO KOHTPOJISI B APYTHUX
CTpaHax, B YaCTHOCTH B PD. ®opManpHO-IOpUIANIECKUI MeTOI (TOpHUANIecKas JOrMaTHKa), C €T0 ITOMOIIIBIO
MIPOAHATM3UPOBAHEI TPABOBBIC HOPMBI, PETIAMEHTUPYIONINE KOHCTUTYIITMOHHO-TIPABOBBIC ACTIEKThI ACSITEIb-
Hoctu Konctutyrnmonnoro cyaa (manee — KC). Pe3ynpraroM HpuUMEHEHMsI JTaHHBIX METOJOB SIBJISIOTCS
MPUBEIEHHBIE BBIBOJIBI U PEKOMEHAALMH MO NEATEIbHOCTH KOHCTUTYLHOHHO-IIPABOBOTO MHCTUTYTA KOHCTU-
TYIMOHHOTO KOHTpoJisi — KoHctutynuonnoro cyna PK.

Peszynomamor u ux obcyscoenue

W3yyast TEpMHUHOJIOTHIO B JAHHOW 00JIACTH, MBI BCTPEYaeM AOCTATOYHO MHOI'O MAaTEpUaJIOB U MHEHHH
YUYEHBIX, OJJHAKO MBI PACCMOTPHM JIUIIb HEKOTOPbIE, O0Jiee 3HAYMMBbIE IJIs1 JTaHHOM CTaThu.

MexaHu3M rocyaapcTea GOPMHUPYETCs ITyTeM COOJIOICHHSI MHOTOYHCICHHBIX MPaBUII U TPEOOBaHMIA, B
TOM YHCJIE€ U MPUHIIMIIA IPABOBOTO U JEMOKPATHYECKOr0 TOCYJapcTBa — pasJelieHue BiacTy Ha BeTBU. Co-
orBeTcTBeHHO KoHcTutynusa PK comepxut Takoe npaBuio: «l'ocynapcTBeHHas BiacTh B Ka3axcrane enuHa,
ocyIiecTBiseTcd Ha ocHOBe KOHCTUTYIIMM M 3aKOHOB B COOTBETCTBHMHM C IPUHIUIIOM €€ pa3fesieHus Ha 3a-
KOHOJIATEJIbHYI0, UCTIOJHUTEIBHYIO U CYICOHYIO BETBH...» [1].

B nayunom xommenTtapun Koncrutyun PK, pazpaboTaHHOM BBIIAIOMIMMCS YI€HBIM, KOHCTHUTYIIOHA-
muctom [.C. CanapranueBbiM, Mbl MOXKEM YBHIETh ACHUHHUIINIO: «CHCTEMa CIEPKEK M MPOTHBOBECOB —
COBOKYITHOCTh YCTaHOBIIEHHBIX B KOHCTUTYIIMH OpraHU3allMOHHBIX W MPABOBBIX MEpP, 00ECIICUNBAIOIINX JIe-
SITETBHOCTh BETBEM TIOCYNapCTBEHHOM BIACTH B PaMKaxX WX IMOJHOMOYHM, NMPEAyCMaTpUBAIOLIMX OTBET-
CTBEHHOCTb 32 UX MpeBbIIeHue» [2; 27].

KacarenbHo npuHIMIA pa3feneHus BIacTeil Ha BeTBU (Tpraja), TO B HOPMAaTUBHBIX MPABOBBIX aKTax
Kazaxcrana Bnepssie ropoputcs B Jleknapanuu cyBepenutera KazCCP, n B nepsom KoHcTHTYyIIHOHHOM 3a-
KoHe oT 16.12.1991 roma «O rocynapcTBeHHON HezaBucuMocTH KasaxcraHa» 3akpernisieTcs, 4To HyKHO CO-
3/1aTh OTJCJBHBIA OPraH KOHCTUTYIIMOHHOHN roCTHIMK, KOHCTUTYIIMOHHBIN CYJ, KaK BBICIIMIA OpraH Cyne0-
noit 3amuTsl Koncrurynuu PK. IlepBas Koncturynusa PK (1993 r.) 3akpemisieT KOHCTUTYIITHOHHO-TTPABOBYIO
HOPMY, O pa3ZeJICHUH BIACTH U IPUMEHEHUH CAEPKEK U IPOTUBOBECOB.

ITo muenuto npodeccopa C.K. AmannpikoBoii, umenHo IlepBas Koncruryuns PK 3amoxwuna nmyts k ne-
MOKpaTHH U HE3aBHCUMOCTH, KOTOPYIO ONHCHIBAET Tak: «Ba)xHOW BEX0i COBPEMEHHOT0 KOHCTUTYIIHOHHOTO
pa3Butus siBusock npunstrue Koncturynuu PK 28 suBapsa 1993 roga, uro crano peanusanueil €CTECTBEHHO-
ro npaBa KazaxcTaHckoro Hapoaa Ha Koncturyuuto» [3; 72].

B caenyromem tpyne A.C. lOpaeBoii packpbIBacTCs MOHATUE «Pa3/ICJICHHE BJIACTH HA BETBU» KaK OIMH
Y3 MPUHIIAIIOB J€MOKPAaTHUECKOTO M COBPEMEHHOTO TocyaapcTBa. «Pa3ienenre Ha BETBH BIACTH MPEATIOia-
raer JeJICHUe roCy/1lapCTBEHHOM BIIACTH HAa CaMOCTOSITEIbHBIE BETBU: 3aKOHOAATEIBHYIO, UCIIOHUTEIBHYIO
U cyneOHYI0, KOTOpPhIE JIOJDKHBI COCTAaBIISATH CHCTEMY CIEPKEK W MPOTHBOBECOB...» [4]. ABTOpOM 4YeTKO
OTIPE/IETICHO TO, YTO BJIACTh HE MOXKET OBITh COCPENOTAYMBATHCS B PyKaxX TOJIBKO OJHOM BETBU (OIHOTO Op-
raHa), TeM CaMbIM ITOKa3bIBaeT ACUCTBHE JaHHOW CHCTEMBI U 3aIIUTY OT IPOU3BOJIA.

W3 packpbIThIX BbIlIe JeUHULMNA cIeIyeT TO, YTO anmapar IMyOJUYHON BIIACTU B COBPEMEHHOM ToCy-
JapcTBe JA0DKEH (OpPMUPOBATHCS, COOIOAAs CHUCTEMY CAEPXKEK W MPOTHBOBECOB. MTak, eciy BKpaTiie 3TO
«COBOKYITHOCTb OpTaHU3allMOHHBIX W NPaBOBBIX MEp, YCTaHOBJIECHHBIX B KOHCTHTYLMMY, IPH BOCCO3AAHUU
Koncturynuonsoro cyna PK npuaepxuBanuch 11 JaHHOW CHCTEMBI, TOUHEE, 3aKPEIIJIEHO JIU Ha YPOBHE CO-
OTBETCTBYIOIIIETO 3aKOHO/IATENbCTBA, HEMPEMEHHO BO3HUKAET TaKo# Bompoc. Jlanee, HCXOs U3 U30KEHHO-
T'O BBIIIE OTNPEAETICHIS, €CITH 3TO MPU3BAHO 00ECIIEYNBATh JESTEIFHOCTh OPraHOB TOCYJapCTBEHHON BIIACTH,
TO K KaKoil u3 BeTBel BIacTu oTHOCUTCS aerctByromuit ¢ 2023 r. Koncrutynuuonnsriii cyn PK.
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Benb ¢ BHOBb CO31aHHBIM OPTaHOM KOHCTUTYLIHOHHOTO KOHTpOssi — KoHCTUTYyIMOHHBIM cynoM Pec-
nmy6sinkn KazaxcraH — BO3HHKAaeT BOIPOC IO MTOBOIY 3aHMMAaEMOI'0 UM MECTa B CHCTEME IroCyJapCTBEHHBIX
opranoB. HecomHeHHO, Takoii BOITpoc He MOT BO3HUKHYTH ¢ Korctutynmonnsm cyaoMm PK B 1992 r. Tak, Ha
ocHoBaHuu HopM 3akoHa PK ot 05.06.1992 r. «O KoncTutynuonHoM cyne», B 1. 1 ct. 1 roBopuinock: «KoH-
CTUTYIHOHHBIA cyn KaszaxcraHa siBnsieTcsl BBICIINM OpraHOM cyneOHOU Biactu mo 3ammurte KoHcTuTyImm
PK» [5]. CooTBeTCTBEHHO 3THM YETKO H SCHO 0003Hadanoch Mecto, 3aunmaemoe KC PK, B cucreme paszme-
JIEHUSI TOCYAApCTBEHHOI BIIACTH.

Bo muorux apyrux Koncrurynmsx pasButeix crpan KC oTHOcHTCS K cyqeOHON BeTBU BIACTH. Tak, B
[eproit Korcturyrmu PK (1993 r.) roBopminocs, 4o KOHCTUTYITMOHHBIN Cy — BBICHINI OpraH CyAeOHOH
BJIACTH, 3alIMIIAET U oxpaHsieT KoHcTurynuro.

Hayunas mpicne C.K. AMaHIBIKOBOW IO JAHHOMY BOIIPOCY BBITIISLAUT CIEAYIOIUM oOpa3oM: «IlepBbrit
OcHOBHOI1 3aKOH OIIpeeNsieT MEXaHN3M CUCTEMBI CACP)KEK U MIPOTHBOBECOB B (JOPMUPOBAHUU U OpraHU3a-
uu myonnuHoi Biactu B Kazaxcrane. Ho Hy)XHO npH3HaTh, 4TO BCE K€ HE MOJIHOCTBHIO YAAIOCh BOILIOLIE-
HHUE BCEX IEMEHTOB JaHHOIN CHCTEMBI MEX/ly BETBSIMH OpPTraHOB rocy1apcTBeHHOM BiacTu. [loaTtomy He Bce-
r7la yIaBaJoCh COXPaHUTH MPUMEHEHHE MPUHLUMIA cOaJTaHCUPOBAHHOCTH MPH BBISCHEHHH M YCTAHOBJICHUHU
MTOJTHOMOYHIA BBICIITUX OPTaHOB TOCYIapCTBEHHON BiacTu» [6].

Kak Ham M3BECTHO, MOYTH BO BCEX HAYYHBIX TPYIAX YUCHBIX YKa3bIBA€TCs, YTO MUK (YHKIMOHUPOBA-
Hus KC PK (1992 r.) cBa3an uMeHHo ¢ Tak Ha3biBaeMbIM «Jlemom T. KBATKkOBCKOI». B manHoO# cutyanuu
peyb IUIa O MPU3HAHWU HEKOHCTUTYLHOHHbIMU psiaa akToB LUK PK, kotopble BHOCaeACTBUM MOMOIIIU
CIBHMHYTH TOTIALIHUNA 0ajyIacT NPaBOBBIX KOHCTPYKLHMH M CTAJIM UMITYJIbCOM Ul HOBOBBEIEHHH B IIPABOBOM
coobmiectBe. JlaHHOE COOBITHE COOTBETCTBEHHO MPUBENIO K JUCOANaHCy B3aUMOOTHOILICHHUN MEXKAY KOH-
KpETHBIMH OpTaHaM# rocyaapcTBeHHoi Bnacti u Koncrurynnonasm cyaom PK (1992 r.).

Cornacno muennro npodeccopa C.K. AmannpikoBoit, Korcruryus PK 1993 r. He pemmna Bompoc o
YETKOM pa3/iejieHuH BETBEH BIacTH M MX QyHKUMiA. Tak, He B MOJHOW Mepe BOIUIOTHUIIMCH BCE COCTABIISIO-
II1e CUCTEMBI CAEPIKEK U NMPOTUBOBECOB MEXKJY BCEMM BETBSIMHU I'OCYNapCTBEHHOM BIacTH. ABTOPOM IIO-
IPOOHO PAaCKpBIBACTCSA CIOXKHUBIIAsICS CUTyanusa mocie npuHsatas nepsoro (1993 r.) OcHoBHOro 3akoHa
CTpaHbl, KOTOPBI, HECMOTPS Ha TOT NEPEXOJIHBINA NEPHUOJI, CMOT BHECTH CBOW OIYTUMBIA BKJIaJ B AEHCTBY-
IOLIYIO TIPAaBOBYIO CUCTEMY, IPUBOJIS ee OoJiee K JEeMOKPaTHIHOCTH.

OpanM u3 QyHAAMEHTANBHBIX, 0CO00 3HAYMMBIX NOKYMEHTOB siBiIcS KOHCTHTYIMOHHBIN 3akoH Ka-
3axctana ot 05.11.2022 r. «O Koucrurymmmonnom cyne PKy» (manee — K3 PK O KC PK) [7]. B nokymente
cT. 1 comepxkut HopMmy o ctaryce KC PK. I'e ckazaHo 0 TOM, YTO JJaHHBIA OpTaH SIBJISETCS CAMOCTOSTENb-
HBIM U HE3aBUCHMBIM, PYKOBOACTBYETCS TOJbKO OCHOBHBIM 3aKOHOM M JaHHBIM KOHCTHTYLIIMOHHBIM 3aKO-
HOM, TaK)K€ HE MPOBOJUT MHbBIE IEHCTBUS, KOTOPBIE HEMOCPEACTBEHHO MOT'YT OTHOCHTHCS K KOMIIETCHLIUU
CyJIOB WJIM IPYTHUX OPraHOB rocyaapcTBeHHOM Biactu. C mocioBHBIM onpenenerneM craryca KC PK moxHO
O03HAKOMMTHCS B JTaHHOM KOHCTUTYIIMOHHOM 3aKOHE.

Opnaxo Bxoaut s KC PK B onHy u3 BeTBeil BnacT U B coctaB cyneOHON cuctembl KazaxcraHa, TyT
4eTKo He nponuceiBaeTcs. [loaromy obpatuiuch k uccnepoBanusm yueHnoro I'.C. Canapranuesa, rae yka-
3BIBAETCS HA TO, YTO CHCTEMA CIEPKEK U IPOTHBOBECOB MMPUMEHSETCS HE TOJIBKO BO B3aMMOOTHOIIEHHUSX TEX
OpraHoOB, KOTOPbIE HEMOCPEIACTBEHHO OTHOCSTCS K BETBU BJIACTH, HO U BO BCEX Apyrux [8; 212].

VYuenrit H.X. Kanumesa, uzy4ast cucteMy clIepKeK M IPOTUBOBECOB, IMPUBOAUT KIACCH(PHUKALUIO €€
MIPU3HAKOB, /1€ OJHUM M3 HUX OTMEUAeTCs CIEIyIoIlee: «CUCTeMa CACPIKEK M MPOTHBOBECOB OCYIIECTBIIA-
eTCsl U MEXK/Ly TEMH BETBSIMH BJIACTH M OPTaHaMH, KOTOPbIE HE OTHOCSATCS K KaKoH-1100 BeTBI» [9].

Onwupasick Ha TPyl YUEHBIX KOHCTUTYLIMOHAINCTOB, 0COOCHHO Ha MHeHHe yueHoro 1'.C. Canapranue-
Ba, KOTOPBIN YKa3bIBaJl HA MMPUCYTCTBHE OCOOBIX MPU3HAKOB, KOTOPHIMU 00JIAJal0T OPTraHbl MyOINIHON BIla-
cti. OJHUM W3 TaKUX SBISETCS: 3aKperieHHe B KOHCTUTYIIMOHHOM 3aKOHOJATEIhCTBE MPABOBOTO CTaTyca
[2; 364].

B ropuandeckoil HayqyHOH IUTepaType BCTPEUAIOTCs Takue OObIINe OJIOKH KOHLEINH YUeHbIX, KOTO-
peie: 1) otHocsit KC k yricny o0mux cy/i0B, BXOJSIINX B CyJeOHYI0 BeTBb BiacTu; 2) otHocsaT KC k crierua-
JU3UPOBAHHOMY MHCTHTYTY, KOTOPBIM HE BXOAWUT HU B OAHY M3 BeTBeH BiacTH; 3) otHocAT KC k oTaensHON
CaMOCTOSITEIbHOM BeTBU BiacTu (4-oi). Takke npy MHOXKECTBE Pa3IMYHBIX MHEHUH W B3TJIAJOB IO TIOBOLY
3aanMaemoro mecta KC B cucteme paszenieHus BIacTH Ha BETBHM MOYKEM COCIIAThCA HA BHJIEHUE CIIEAYIOIIe-
ro yuenoro A.K. KapaeBa, KoTOpbIil, IpoaHaTU3UPOBAB psil HAYYHBIX TPYJIOB, BHICKA3bIBAETCS B CTOPOHY
OTAENLHON BETBU BJIACTH: «KOHCTUTYLIMOHHO-KOHTPOJIbHAS BETBbY, HJIH «TapanThu coOmonenus Koncruty-
iy [10; 81].
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Ponb n mecto KoHCcTUTyUMOHHOrO cyaa Pecnybnukm KaszaxcTaH. ..

Ha nHam B3risan, cieqyer COrmacuThCsl ¢ MHEHMSAMM YYEHBIX, XOTS OHHM HHcaad 0 KoHCTUTYIMOHHOM
COBETe, HO 0003HaUYEHHbIE MU IPU3HAKH TOJIHOCTHIO IPUCYIIH U HbIHE ACHCTBYIOIIEMY HOBOMY OpraHy —
Koncturymumonnomy cymy PK (c 2023 r.). CiieqoBatenbHO, MBI TIOJaraeM, 9To pa3 HET YETKO MPOTMCAHHON
KOHCTUTYIHOHHON HOPMBI B COOTBETCTBYIOIINX IPABOBBIX aKTaX, TO HEOOXOJUMO BBIJCIUTH B JCHCTBYIO-
mem Koncturymumonnom 3akone PK «O Koncturymmonnom cyne PK» ocoboe mosoxenne JaHHOTO opraHa
rOCYJapCTBEHHON BJIACTH, OIIPENENss ero CTaTyc, KaK OpraHa, COCTaBIISIIONIETO OTAENbHYIO (CaMOCTOSATENb-
HYI0) BETBb BJIaCTH, — KOHCTUTYLIHOHHO-KOHTPOJIBHYIO BETBb.

[To nanHOMY BONPOCY MHTEPECHBIMH SIBISIFOTCS MHEHHUS M B3IJISIBI OTEUECTBEHHBIX M 3apyOe:KHBIX
YYEHBIX, KOTOPBIE HEMOCPEIACTBEHHO 3aHUMAIINCh HAYYHBIM ITOMCKOM W aHAJIU30M COOTBETCTBYIOLIEH IOpH-
JUYECKOM INTEPATYPBHL.

Vyenslii, B To Bpems cynpd Koncruryunonsnoro cyaa PK JK.H. baumes ormeudaet, uro BepxoBHBIit
Cosert u IIpe3uaeHT Mo HampaBICHUSAM IEATEIHHOCTH BIUAIOT Ha dopmupoBanue camoro coctaBa KC (co-
30annbii 1992 200y. — ABT.), Takke U Ha ero pyHKIHOHHpoBaHWe. Ha ocHOBaHWMYM 3aKOHOAATEIHHON WHU-
LIUATUBBI, KOTOPOW OHM 00NafaroT Npu NPUHATHM nonpaBok B OcHOBHOW 3akoH. MM 4eTKo MOT4epKHYTO,
YTO HE TOJBKO 0Opa3oBaHue, HO U KoHcTUTyIHOHHAs kommeTeHnus: KC PK 3aBucut ot nosunmii BepxosHo-
ro Cosera u llpesunenta [11; 64]. Tak, cocta KC PK u3bupancs nemyratamu Ha ceccun BepxosHoro Co-
Beta. Tem cambIM B cBoeM Tpyae oH onpeaenser KC kak Bricimii opran cyaeOHol 3amutsl Konctutrynuu.
[To ero crnoBam, Ha TaHHBIN MEPHO] PAHO TOBOPUTH O MAPUTETHOW AESITEIHLHOCTH BCEX BETBEH BIIACTH, TEM
0oJiee 0 peaslbHOM HE3aBHCUMOCTH CYAeOHOM BIACTH OT JAPYTHUX.

Urak, uto kacaercs OcHOBHOTO 3akoHa coceaHEro rocyaapcrsa, To B 1. 1 cr. 125 Konctutyuuu Poc-
cuiickoit ®enepannu (1993 r.) 3akpemneno: «Koncrutynuonssiii cya PO sBisiercst BeIcIIMM CyIeOHBIM Op-
TFaHOM KOHCTUTYLIMOHHOTO KOHTPOJIS, OCYIIECTBIISIOIINM CYACOHYIO BIACTh NOCPEACTBOM KOHCTUTYILIMOHHO-
TO CYJOIPOU3BOJICTBA B IENAX 3aIUTHl OCHOB KOHCTHUTYIHOHHOTO CTpos...» [12]. [locme Konctutymu mo
uepapxuu TaMm NpuHAT 1 (yHkunonupyer denepansapiii KonctuTynuonssiid 3akod ot 21.07.1994 r. «O
Koncturynuonnom cyne POy.

MHeHus cneayromux 3apyO0eKHbIX YUEHBIX TI0 JaHHOMY BOIPOCY AEHCTBHUTENIBHO MPEICTABISIFOT KO-
JoccalbHBIN Hay4YHBIN UHTEpec. [lanee Mbl mpuBeAeM HUTATH U3 TpyAa HbHemHero [Ipencenarens Koncru-
TynuoHHoro cyna P® (2023 r.) moxropa opuauueckux Hayk, nmpodeccopa B./]. 3oppkuHa, KOTOPHIHA onpe-
nemser cratyc KC cremyronm o6pa3om: «KOHCTUTYIIMOHHBIN CyJl KaK OpraH, 00JIaJaroIiuii BIACTHIO OCY-
LIECTBIIATh KOHCTUTYLMOHHOE MPaBOCYAHE B CHCTEME JEIICHUS BIACTEM, HE CO3/1a€T KOHCTHTYLIHOHHBIE
HOPMBI, & C TIOMOIIBIO0 OQHUIIUATIEHOTO TOJIKOBAHHMS JIUIIb BEIPAKAET WX MOJUIMHHEIN cMbIciy [ 13; 24]. Taxke
WHTEPECHBIM SBIISIETCS TO, KAK OH ONHUCBIBAET PA3/ICICHHUE BIIACTEH, HEKHUM «IIPOTHBOSAMEM» OT HENPaBO-
MEpPHOTO NPUMEHEHHsI BIaCTH KaKMM-JINOO 3BEHOM aIlapara.

VYuensrii U.}O. OcranoBuu nocesimmaeT 2-oit maparpad cBoell amccepranuy nepBoMy KoHCTUTYIIHOH-
HoMy cyny PK, xak atamy cTaHOBJIEHHS ClIENMAIM3UPOBAHHOTO OpraHa mo oxpaHe KoHcTuTymu, 1 oTMeda-
eT Tak: «Ha BeIOOp 3TOH OpraHM3alMOHHO-IIPABOBOI (POPMBI KOHCTUTYLIMOHHOT'O KOHTPOJISL MOBJIHLIIA TOJIU-
tnaeckas cutyanus eme CCCP, kak npuMep HEKOTOPBIX BOCTOYHO-EBPOINEHCKHUX CTpaH, Tak ke u PD. He-
MaJIOBaKHBIN BKJIA]] BHECEH TTOMOIIBLIO JIEMOKPATHUECKOTO BBICIIIETO CBETA M HAYYHBIM COITIyMOM» [ 14].

OnwuceiBasg BaXXHOCTh cTaTyca KOHCTHTYLIMOHHOTO Cy/1a, Y4eHBIM BbIJeJIeHa 0COOEHHOCTh TOT'0, YTO €T0
3aKOHHBII CTaTyC KOOPAMHUPOBAJICS HE TOJHKO OJHUM IPABOBBIM aKTOM, & HECKOJIBKUMH (TOYHEE, ABYMsI
3aKOHaMH), T€, B CBOIO OYepe/ib, JOTONHSIIN APYT APYyra: MaTepUalbHO-TIPABOBBIM U MpOIECCyalbHbIM. TeM
CaMbIM YUYEHBIH OIMUCHIBACT Ka3aXCTAHCKYIO MOJENb CylIeOHOTO KOHTPOJS, KOTOPOMY OBUIM HPHUCYIIX die-
MEHTBI CHENUATN3UPOBAHHOIO KOHCTUTYLIIMOHHOTO HaJ30pPa, YTO B JATBHEHIIEM MOCIYKHIO JIETKOH CMEHE
OJTHOTO TPABOBOTO MHCTUTYTA APYTHM.

Kax BuanM 13 npuBeneHHBIX TPYIOB, yaeHbIe, ncxoas u3 HopMm Koucturymum P®, yka3siBaroT, uro KC
P® obnanaer HeKUM, crienUaIbHBIM CTAaTyCcOM, OyAy4H B cUCTeMe CyAeOHOH BIacTH.

K npumepy, yuensiit H.C. bonaaps ykaspiBaet: «lIpunagiexxnocts KoHCTUTYIIMOHHOTO CyzAa K cyaeo-
HoM Biactu B Poccuiickoit Denepaliui HE OTMEHSIET €ro CTaTyCHbIE 4YepThl. bosee Toro, 3TUM, BO3MOXHO,
MpU3HaeTcs T0, 4To KOHCTUTYMOHHBIN Cy — oprad cyAeOHOH BJIAacTH, W 32 OJHO, B CHIIy KOHCTUTYLIMOH-
HBIX U (YHKLIMOHAIBHBIX YEPT, ABIAETCS «Oombiue, yeM cym» [15].

3nech yueHBId OTMe4aeT, YTo KOHCTHTYIMOHHBIN Cy[l B COBPEMEHHOM COIIMYME M JEMOKPAaTHYeCKOU
cTpaHe «Oounpine, yeMm cam cyn». OmnpeneneHHbI 3aKOHOAATEIHHO CBOM CTATyC OH MONYYHi B (DyHKIIMOHHU-
pytoieM OcHoBHOM 3akoHe Poccun.

O4eBHUIHO, U3 M3I0KEHHOTO BBIIIE MBI MOYKEM YTBEPXKAATh, YTO KOHCTUTYIIMOHHBIH KOHTPOJb BCET/IA
OyZeT BBICTYNAaTh KaK IOPUINIECKUI KOHTUHYYM, TIPEAOCTaBIsIsI BOSMOXXHOCTh HEPA3PBIBHOTO MpoIIecca pe-

Cepus «[lMpaBox». 2024, 29, 2(114) 9



C.K. AmangbikoBa, C.I". KoxkxaxmeToBa

aNM3alMy IpaB YeIoBeKa U BIAacTU. Benp eNMHCTBEHHBIM HCTOUYHUKOM BIIACTH sBJIseTca Hapoa. Hapon ne-
JIETUPYET CBOM ITOJIHOMOYUSI OTIPEIEIEHHBIM OpraHaM rocy1apCTBEHHOM BIACTH.

Bepuewmcs k tpyay B./Jl. 3oppkuHa, rae mo moBOAY B3aUMOJEHCTBHS BETBEH rOCYIapCTBEHHOM BIACTH
roBopurcs cienyrouee: « KOHCTUTYLIMOHHbBIE CYJbl HEPEAKO CTalIM pa3pelaTh Aejla HEKOHCTUTYLIHOHHOTO
XapakTepa, IPeJOoCTaBIssl BpeMsl Ha UX JeHCTBHUE, 10 BHECEHHU B HUX U3MEHEHUH U IOTIOIHEHUH B (hYHKIU-
oHHpytotue HopMe» [13; 28].

Tem cambiM aBTOp yTBepkaaet, yTo KC HeoOs13aTeIbHO CTAHOBHUTCS CynepapOuTpoM, KOTOPBIH, o0a-
Jast MOTYIIEH CHIION, MOT OBl peryJMpoBaTh akThl BCEX BETBEH BIACTH, YTO MOYKET MPUBECTH K COKPAILICHHIO
€ro IOJTHOMOYHH.

[Tostomy nys obecnieueHHs MMOJHONH KOHCTUTYLIMOHHOM 3aKOHHOCTH HEOOXOIMMO TINATENIBHO pasrpa-
HUYUTH KOMIIETEHIIMU MEXITy KOHCTUTYLIMOHHBIM CYZOM M CyJaM{ MHBIX IOPUCIUKIUHA (B TOM YHCIE CIIe-
LIUaTU3UPOBaHHBIX). Kak Mbl BUIUM, U3 JaHHOI'O MCCIEeN0BaHUs IpolieMa BO3HUKAET U3-3a TOTo, 4To B PO
Ha ocHoBaHuM HOpM KoHcTuTynum neiictByer moacucreMa cyneOHOU Biactd. OueBHIHO, HEU30EKHOCTh
CTOJIKHOBEHMsI KOMIIETEHIIMM MpHU UX AesaTeapbHocTH. OfHAaKo, KaK BUIHO U3 KOHCTUTYLIMOHHBIX HOpPM, HE
BCEr[ia yAaeTcs HAlTH YeTKO OTTPaHNUYCHHYIO HEPAPXUIHOCTh CYACOHON CHCTEMBI.

Ha ocHoBe aHanm3a MHEHHS yU€HBIX MOKHO C YBEPEHHOCTBIO OAYEPKHYTh, uTo KC, sBnssice opranom
rOCYJapCTBEHHON BIIACTH, OCYLIECTBIISS KOHCTUTYILIMOHHOE MTPaBOCYANE, HEU30EKHO HAXOAUTCS B TPABOBOM
KOH(QIIMKTE C JPYTUMU OopranaMu BiacTd. OTHAKO MPH 3TOM BCET/A JOJDKEH OCYIIECTBISITH CBOIO JIESATEIb-
HOCTh CTPOro B paMkax BepxoBeHcTBa HOpM Koncturynuu. Oxpansist OcHoBHOM 3akoH ctpaHbl, KC BbICTY-
naet apOuTPOM, KOTOPBIN PEabHO BBIIONHSIET BCE SIEMEHTHI JISTUTUMALIMHM HOPM IIpaBa, B TOM YHCJIE U CH-
CTeMy CJIICpKEK U TIPOTUBOBECOB. B cOOTBETCTBUH C KOHCTHTYLIMOHHBIMU HOpMamu KC PO, Oynyun cneuu-
ANMM3WPOBAHHBIM OPTaHOM, OTHOCHTCA K CyeOHOI BeTBH BiacTu, uTo Kacaercs KC PK, sBnsscey crienmanm-
3UPOBAaHHBIM OPraHOM, HaXOJIUTCA BHE CyAeOHO BiacTy. XOTs IIaBHBIM CXOACTBOM BCE JK€ SIBJISETCS €BPO-
nerickast Mmojzienb (Mozenb Kenb3eHa), KOTopast ISKUT B OCHOBE UX CO3JIaHUSI.

Ecnu roBoputh 0 mecte u ponn KC PK npu pa3sutuu U yCcuiieHUM KOHCTUTYLMOHAIN3MA, TO MOXKEM
MTOCMOTPETh TPOBEACHHBIN aHann3 3apyOexxHbix yueHbIX (. 3amecnsl, M.IO. OcranoBuu). B ux pabote
OYEHb MOAPOOHO aHAM3UPYIOTCS TPU OCHOBHBIX dTalla TeHE3Wca U Pa3BHTHUS Ka3aXCTaHCKOT'O KOHCTUTYIIHU-
OHAaJIN3Ma, TJe TaKXKe PacKpBIThl BOIpockl 0 3HauuMon poiau IlepBoro Koncrutymmonnoro cyna PK (1992
r.). Kak onu ormeuarot: «llepron «BTOpoit» — 37€Ch YIPa3IHIIOTCA KOHCTUTYLIMOHHBIE COBETCKHE peLle-
HUS U TTapaiuiebHO (hOpMHUPYETCs TOCyIapCTBeHHOE yCTpoiicTBo PK» [16].

Hcxonst u3 mpeaioKeHHOM MEepHOIU3alliil COBPEMEHHOTO Ka3aXCTaHCKOIO KOHCTUTYI[MOHAIHM3MAa,
MPEIIONIOKUTEILHO Ha BTOPOM 3Tare npoucxoaut GopmupoBanne Koncturyumonnoro cyna PK, Bnepsbie
co3JlaeTcsi HOBBIM opraH cyaeOHoi 3ammtel Koncturynuu. Yto AelCTBUTENBHO OKa3bIBaeT BIMSHHUE Ha BCE
ellle COXPaHMBIIHNECS OT MEPBOT0 NeproJia KOHMIMKTHI MEX/I1y HOBIISCTBAMU U «COBETCKOM MOJEIBIO TOCY-
JIApCTBEHHOI'0 yCTPOUCTBAY.

KacarenpHO BTOpOro opraHa KOHCTUTYLIMOHHOT'O KOHTPOJIsS HezaBucuMoro Kaszaxcrana — Konctuty-
IIMOHHOTO COBETa, KOTOPBI (hyHKIMOHUpoBai ¢ 1996 r. (saBaps) mo 2022 r. (mexabph), yUeHbIE, YICHBI
nanHoro oprana (M. Poros, B. ManuHOBCKwHif), B CBOEM TpyJie OTMeUaroT Tak: «K TpaH3UTHBIM 00IIeCTBaM B
MUpe npucyiia GppaHiry3ckas MOAEIb KOHCTUTYLIMOHHOT'O KOHTPOJIsl — KOHCTUTYLMOHHBIN COBET, KOTOPBII
OCYILECTBIISIET MIPEBAPUTEIbHBIN KOHTPOJIb 32 CTPOr'OM COXPaHHOCTHIO HOpM OCHOBHOrO 3aKOHA U HE MMe-
€T MPaBO Ha CAMOCTOATEILEHOE Hayaslo BO30YKJICHUS JIe, a TAK)Ke HE MOXKET PaCCMaTPHUBATh CYICOHBIX JIEID)
[17; 49].

Takum 00pa3oM, yueHBIMH BKpaTIe olpeaeneHa poib KOHCTUTYIHOHHOTO coBeTa. 3a To/ibl HE3aBUCH-
MOCTH B CTpaHE MPOBOJMIIKCH MPABOBbIe pe)OPMBI, H HE pa3 Mbl CTAHOBMIIMCh OUYeBUALIAMH TepemeH.
BHOBB CTpaHa MPOBOJUT KOHCTHTYIHUOHHYIO pedopMy, BUANM Tepexo]] Ha HOBYIO CTYIIEHb Pa3BHTHUS KOH-
cruryruoHanmm3ma (Boccoznan ¢ 2023 r. Koncturynmonnsiii cyn PK), oxxunaercs npo3payHoe obecrieueHre
3¢ GEeKTUBHOM 3alUTHI IpaB U cBOOO YeNoBeKa U rpakaanrHa. [lepexox oT ogHOM Moaenu (TpaH3UTHOTO),
KaK BBIIIIE OTMEYEHO, K MOJIENI HOBOTO, CTa0MIbHOTO rocynapctBa — HoBoro Kazaxcrana!

Eme oganM HampaBieHHEM M3y4aeMOIo BOIpOca SIBISIETCS AJIEMEHT MIPABOBOrO CTAaTyca, MPUHIUII, KO-
TOPBII «OPraHU30BHIBAET AEATEIBHOCTh U B3aMMOOTHOIIEHUE C APYTUMHU OpraHaMU BIACTH», PaCKphIBacTCs
B [locTanoBiennn KOoHCTHUTYIIMOHHOTO cOBeTa, cleayronmmM oopazom: «Ilox ocHOBaMM OpraHU3aIUy U Ies-
TEITLHOCTH TOCYJApCTBEHHBIX OPTaHOBY, YCTAHOBJICHHBIMHU B ML, 3) 1. 3 ¢T. 61 OcHOBHOTO 3aKOHA CTpPaHBI,
ClIeyeT NMOHMMaTh OCHOBOIIOJIATAIOIINE MPUHIUIBI 1 HOPMBI, ONPEIEISIIOIINE OCHOBHBIE NMOAXOIBI K CO-
JIep’KaHUIO TPABOBOTO CTATyCa, MOPSIAKY CO3[aHUs U YIIPAa3JHEHHs OPTaHOB rOCyIapCTBEHHO# BiacTny [18].
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Kak Bunnm, u3 conepxanust IlocTaHOBIEHNS OCHOBBI MPABOBOTO CTaTyca, CO BCEMH WJIM YaCTUIHO
3JIEMEHTaMH MOTYT OBbITh PacKpbIThl B IPUHATHIX [lapaamentom 3akoHax. Tak, HEOOXOAMMO PACKPBITH 60-
niee moipoOHO mpaBoBoii craryc Koncturynmonnoro cyaa PK B neficTByromeM KOHCTUTYIIHOHHOM 3aKOHE.

Ilo moBoay craryca u B3aumopeicteus KC ¢ 1pyrumMu opraHaMH rocy1apCTBEHHOH BIacTH MOKHO I10-
IpoOHO paccMOTpeTh JokyMeHT — Yka3 Ilpesunmenta Pecnyommku Kazaxcran ot 15.10.2021 1. «O06 yTBep-
xneann Konnenmunu npaBoBoii monmtuku PK mo 2030 roga». Bens mMeHHO MaHHBIA JOKYMEHT COICPIKHUT
OCHOBHBIE€ HAIIpaBJICHUS TPABOBOM MOJUTHKU cTpaHbl. ONHAKO, K COXaJEHWIO, HA MOMEHT H3y4YeHHs U
HanucaHus TaHHOH pabotel B KoHnenuuio He ObUTH BHECEHBI M3MEHEHHUS U IOMONHEHH. UTO, HECOMHEHHO,
TpeOyeT BHUMaHHUS CO CTOPOHBI 3aKOHOAATELS.

Hcxonsa u3 cucTteMbl CAEPKEK M MPOTUBOBECOB, TaK HA3bIBAEMBIE CPEACTBA «IIPOTHBOBECHD), HEOOXO-
JMMBbIE Ul IPaBOBOTO M MPAaBUIBHOTO OCYIIECTBICHHS CBOMX (PYHKIMH OpraHaMy TOCYAapCTBEHHOH Biia-
CTH, IPONUCHIBAIOTCS B HOpMax OCHOBHOIO 3aKOHAa M B COOTBETCTBYIOIIMX KOHCTUTYLMOHHBIX 3aKOHAX.
Tak, Koncturyunonsnsid cyn PK B3aumMopeicTByeT ¢ pa3nMYHBIMU OpraHaMU TOCYJapCTBEHHOW BIIACTH,
MIPEICTaBISIIOIINX KOHKPETHYIO BETBb BJIACTH.

Ecnu Bkpatie, n3yyas HOpMBI KOHCTUTYLIMOHHO-TIpaBoBbIX akToB (Koncturymuu PK, Koncturynmon-
Horo 3akoHa PK «O Koncrurymmonnom cyne PK (manee — K3 KC PK)) mb1 BuanMm cnenyromee: Konctury-
uuoHHbIH cya PK npu ¢popmupoanum 3aBucut ot Ilpesunenta PK u [Tapnamenta PK. Bens IIpencenarens
KC PK na3znauaetcs Ha nomxHocTh [Ipesunentom PK c cormacus Cenara Ilapnamenra (1. 2 ct. 71 Koncru-
tyiuu PK (manee — KPK); m. 2 ct. 3 K3 PK KC PK) [1, 7]. Takxe Ipesunenrom PK (equnoian4nHo) Ha3Ha-
garotcs yeTBepo cyneit KC PK (1. 3 cr. 71 K PK). Kacarenpro momroMounii [Ipesunenra PK B . 10-1 cr.
44 conepxutcs HopMa, uto [Ipesunent PK obnagaer nmpaBom obpamienust B KC PK, B 3ToM e nmyHKTe TOBO-
pHUTCS O Aade 3aKII0UEHUS B yCTaHOBJIEHHBIX KoHCTUTYIHEH ciydasX.

OtmetuMm TO, uto [Ipencemarenn [lamar (Cenarta m Maxwunuca) [lapmamenTa, aemyTarsl (yKa3aHHOE
KOJIMYECTBO), PEMbEP-MUHUCTP U CYJIbI TaKxKe 001aJar0T ipaBoM obOpateHuss B KOHCTUTYIIMOHHEIH COBET
Pecnyonuku Kazaxcran. C HoBbiM npunaTeiM K3 KC PK mpaBo Ha oOpamenne umerot rpaxaane, [ ene-
pasbHBIN TPOKYPOP, oMOyacMeH [7].

Heo0xomuMo moauepKkHyTh BAKHYIO POJIb IPUMEHEHUS CUCTEMBI ciepikek u npotuBoBecoB KC PK mpu
BO3MOXKHOM yXxoje (umnuumenTe) ¢ nomkHoctu [Ipesnaenta (1. 2 cr. 47 K PK).

Hanee B3anmoneiicTBus («IpoTHBOBeck») Mexay Koncrutynmonnem cyaom PK u Ilapiamentom PK
nposiBisitorcest B ToM, 4to 3 cyaed KC PK nasnauatorcst Cenatom u Maxumucom (1. 3 cr. 71 K PK); mpo
npaBoBoii uMmyHuteT cyneid KC PK roBoputcs B cienyromieii HopMe, rie KiIroueBoil BbieneHa poib [ap-
JlaMEHTa, TOYHEE C ero COrJIacHsl, BO3MOXKHO npuiedeHue cyneit KC k mpaBoBoil 0TBETCTBEHHOCTH (II. 5 CT.
71 K PK). B cniopubix momentax KC PK Oyner paccMaTpuBath U pemaTh 3aKOHHOCTb POXOXKIEHHS BBIOO-
pPOB JEMyTaTOB BRICIIETO MpeacTaBuTenberpa (. 2 m. 1 ct. 23 K3 KC PK).

Koucrurymmonnstit cyn PK mo moamucanus ['maBoii rocymapcTBa nmpoBepsieT npuasaThie [lapaiamenTom
3aKOHBI, IPUHATHIE €ro Najatamu nocraHosienus (. 1,2 n. 2 cr. 23 K3 KC PK) u np.

IIpaBuTEnbCTBO, ONpenesist GUHAHCOBO-XO3SIMCTBEHHOE COCTABIISIONLIEE, YCTAHABIMBAET OIJIATy TPY-
na cynesim KC PK, kak u agpyrum paboTHHKaM, 00eCIIeYrBarOIIUMCS U3 aKTHBOB TOCYAapCTBEHHOTO O1O-
xeta (. 9-1 cr. 66 K PK). ExxemecsuHoe MmoKH3HEHHOE COJEpIKaHHE CYAbH TAKKe ONpEeNsieTcs TaH-
HbIM opraHoM (1. 2 1. 8 ct. 14 K3 KC PK). Utorossie pemenns Koncturyunonnoro cyna PK nanpasns-
I0TCSI B T€UeHHE 5 paboumx JHel cyObeKTaMm OoOpalieHHs, B TOM YHCIe U MUHHCTPY tocTunuu (mm. 1 m. 1
ct. 65 K3 KC PK).

Koncturynmonnsiit cyn PK ¢ cynamu o01ieit 1opucANKIIMN B3aUMOICHCTBYET 10 IMMOBOAY PACCMOTpe-
HUA oOpaIieHus cyZoB B Te€X MOMEHTax, rae ykazano B OcHoBHoM 3akone PK (mm. 2 m. 4 ct. 23 K3 KC
PK). lonmyckaetcst oOpamienne rpaxJaHnHa, JakKe €ClIi BBIHECEH CyAEOHBIM aKT, BCTYHNHUBIIHNHN B 3aKOH-
Hywoo cuny (. 1 m. 2 ct. 45 K3 KC PK).

B GonpmmHcTBe cityyaeB Bo BzaumooTHoueHusix KC ¢ qpyrumu opranamu rocyJapCTBEHHON BIACTH U
COIIMYMOM OYEBHJIHO HaOI0/IaeTCsi HEKUi CUMOMO03, KOTOPBI CHCTEMATHYECKH HANPaBJICH Ha YIydllleHHe
MX B3aUMOJIEHCTBHSL.

[lo maHHOMY MOBOJY MHTEPECHBIM SBISIETCS CYyXAEHHUE 3apyOexHoro ydenoro f. 3anecHsl, moj ero
PYKOBOJICTBOM Ham¥CaHa KOJUIEKTHBHAs MOHOTpadusi. B KoTopoii, Ha HaII B3I, 0CO00 3HAYMMBIM BBI-
JeJSIeTCsl, 9TO aBTOpP, MOJIBOJS UTOTH KPYITHOTO MPOEKTa (MCCIeT0BaHUs ), KPUTHIECKH PACCTABUI TTO3UIIUIO
KC, 6onee toro, uM 0003Hau€HB! (PaKTOPBI Yrpo3, KOTOPbIE MOT'YT HCXOAUTH OT CAMOr0 JaHHOTO OpraHa u
MIOAPEIBAIOT €T0 TIPECTIK B Jesie 3amuThl OcHOBHOTO 3akoHa [19; 567]. ABTOp Take yKas3plBaeT Ha TO, YTO
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KC HOpOﬁ HU3JIUIIHE 6epeT Ha ce0s CBCPXIIOJIHOMOYUA U CTABUT ce0s BBIIIIE APYTHUX OPraHOB IOCYAapCTBCH-
HOM BJIaCTH, YTO, HECOMHEHHO, IPUBOJUT K IPABOBOMY KOH(I)J'II/IKTy BO B3aMMO/ICHCTBHSIX JaHHBIX OpraHoB.

Buisoowt

Kak BunuM u3 HOpM JIeHCTBYIOIIETr0 KOHCTUTYLIMOHHOTO 3akoHoaarenbetBa o KC PK, coznanue HoBoro
cnenmanusupoBanHoro oprana KCPK cooTrBercTByeT 2nmemenTaM (HopMHUpOBaHUS NMEHHO NaHHOW MOJIEINH.
OpHaKo MBI TIOJIaTaeM, 4T0, HECMOTPS Ha 3TH MIPaBOBbIE HOPMBI, BO3MOXKHO B OyAyIIeM BOSHHKHET HEOOXO-
numocTh oTHeceHus neictyroniero KC PK k cmemanHoi Mozenu, Tak Kak KU3Hb MEHSAETCS C BBICOKOM
THIEPAaKTUBHOCTHIO. MBI 3aMeuaeM, YTO (PYHKIHOHHPOBAHHE OPraHOB ¢ OCOOBIM CTAaTyCcOM, KOTOpBIE MpHU-
MEHSIOT 3JIEMEHTHl U HOPMBI aHTJIO-CAKCOHCKOM MPaBOBOM CHCTEMBI, TAKXKe W HUCIaMCKue (PHHAHCOBBIE MH-
CTUTYTHI, KOTOPBIMH, SICHO, IPUMEHSIOTCSI HOPMEBI IIpaBa APYrol MPaBOBOW CHCTEMEI.

B cuny peanuzanun noanateix uaeit [Ipesupenta crpansl K.-JK. TokaeBa, mMpUHIMIA «CIBIIIALIETO
TOCyIapCTBay, «UEIOBEKOIEHTPHUIHOI» MOJENN — «IIOIH, MPEKIE BCEro», C BBEIEHNEM WHCTUTYTa 00Opa-
mennii Tpaxkaad B KC PK, momaraem Oyxaer pactu pons u mecto KC PK B obmiectBe u Bo3pactaTh K HEMY
JIOBEpHUE HApOJa.

C‘II/ITaeM, YTO U3 U3JI0KCHHOI'O BbIIIC HCO6XOI[I/IMO YCTKO pasrpaHu4uTh I'paHULbl, TOYHCC B33HMOIL€I>'I-
ctBue KC ¢ KOHKpeTHBIMU OpraHamMu roCyIapCTBEHHOH BJIACTU B OCYIIECTBICHUHA UMH CBOUX MOJTHOMOYUH.
Benp oueBumno t0, uto KC PK HeoOxomumo Bcerna moaiepKuBaTh U OKa3bIBaTh MPABOBYIO MOMOIIb JPY-
MM OpraHaM rocyJapcTBEHHOI'O MeXaHH3Ma, COOMIoAaTh OanaHCc U paBHOBECHE BIACTH MPU OCYIICCTBICHUH
CBOMX (PYHKIHMU MO YIpPaBIeHUIO rocyaapcTBoM. Hemb3s oqHO3HAaYHO ckazathk, uTo KCPK Oyner dyHkImo-
HUPOBATh UICATHHO M pa3pelaTh BCe BOMPOCHI 10 3aluTe HOpM KOHCTUTYIIMN Ha OUY€HBb BBICOKOM YPOBHE.

IIpoananu3upoBaB psJl HAYYHO-UCCIIEI0BATENBCKUX TPYAOB, KAK HALMOHAIIBHOTO, TAK 1 UHOCTPAHHOI'O
YYE€HOTO cOo0OIIecTBa U Pl KOHCTUTYIIMOHHBIX HOPM, MBI TIPUIIIN K BEBOAY: KoHcTuTymonHsn cyn PK
(metictByromuii ¢ 2023 T.) HE OTHOCUTCS HA K OJTHOHM M3 BETBEH BIACTH M HE BXOJUT B CYACOHYIO CHCTEMY.
SIBNISISICH CaMOCTOSITEIIBHBIM M HE3aBUCHMBIM Oopranom I‘OCYZ[apCTBeHHOI\/'I BJIaCTH, KOHCTHTYHHOHHLIﬁ cyn
PK mpu ocymiectBnennn cBoux (PyHKIUH COOIIOAAET CUCTEMY CIACPKEK U MIPOTHBOBECOB. B crity u3y4eHHO-
'O BBIIIIE TIOJIaraeM BBIBECTH CIIEAYIOIIHE MPEI0KECHIS:

- OTHECTU KOHCTHTyHHOHHLIﬁ cyn PK B OTACIIBbHYIO BETBb BJIACTHU — KOHCTUTYIUHOHHO-KOHTPOJIbHYIO
BETBb;

- ompeaenuTh mpaBoBoi cratyc Korcrutynmonnoro cyaa PK maanexxammum obpa3om B AeHCTBYIOIIEM
3akoHomarenbeTBe (B cT. 1 K3 KC PK);

- KOHKpeTH3upoBath B3aumoeiicteue Koncrurynmonnoro cyna PK ¢ BeiciimMmu opraHamu rocyaap-
CTBEHHOH BJIACTH;

- BHECTH COOTBETCTBYIOIINE U3MEHEHUs U AonoiaHeHus B Konuenuuio npaBoBoil noautuku PK no 2030
rona (B 4-i pazzaen);

- MUHUMH3HMPOBATh y4acTHE OPraHOB MyOJUYHOW BIAcTU mpu (GopMHUpOBaHNH KOHCTHTYIIMOHHOTO CY-
na PK;

- MPOBOJINTH HAay4YHBIE UCCIIECOBAHUA U OOCYXKICHHS B paMKax KOH(EpeHINH W HayYHBIX CEMUHApPOB
10 BOIIPOCY: «O POJIn KOHCTUTYLIMOHHO-IIPABOBOT'O MHCTUTYTa KOHCTUTYIIMOHHOI'O KOHTPOJIA B Kazax-
CTaHe».
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Ka3zakcran Pecny0ukacbl KOHCTUTYUMSUIBIK COTBIHBIH MeMJIEKETTIK
MeXaHHM3M/I€e aJIap OPHBI MEH POJli: KOHCTHTYIHAJIBIK-KYKBIKTBIK TYPFbIIA

Maxananbie Makcatsl Kazakcran Pecry0inkacsl KOHCTHTYIHSUTBIK COTBIHBIH MEMIIEKETTIK MEXaHU3M/E aja-
TBIH OPHBI MEH POJIiH KapacTeIpy. 3epTTey OapbhIChIHAA ojlap KYKBIKTBIK MOpTeOe dJIeMeHTTepiHiH Oipi —
«YHBIMIACTBIPY MEH KBI3MET €Ty Karuaaiapbl, 63r¢ MEMIICKETTIK OWIIK OpraHIapbIMEH KapbIM-KAThIHACTBI»
3epTTey apKbUIbl ambuirad. ON YIIiH «OWTiK TapMaKTapbl», «KOHCTHUTYIIMOHAIN3MY JKOHE T.0. HETI3ri Tep-
MUHJICPIHIH MOHI aliKbIHIaAbl. KYMBICTBIH epekiieriri mbiHaaa: Kasakcran Pecnyonukacel Koncturynus-
JIBIK COTHIHBIH KYPBUTYBIHA KATBICTHI OipKaTap FRUIBIMU €HOEKTep MEH KOHCTUTYIMSUIBIK HOpMaJlapFa Tanmay
JKacaiFaH. ABTOpJiap Makajiazna OCkl Mocese OOWBIHIIA 3epIeNICHIeH OTaHBIK KOHE IIETEIIIK FATBIMAap IbIH
FBUIBIMU eHOeKTepiH capanar, KP KOHCTUTYIHSIBIK COTBIHBIH KYKBIKTHIK MOPTEOECIHIH «03re MEMIIEKETTIK
OWJIiK OpraHJapbIMEH KapbIM-KaThIHACY» JIEMEHTIHIH XKETICTIKTepl MEH KeMIIUTIKTepiH aHbIKTaabl. Makamana
KeJleCi FBUIBIMH OMICTEP KOJAAHBUIABL: TAPUXH, JHATCKTHKAIBIK, (HOPMATIbI-KYKBIKTBIK OMiC (KYKBIKTBIK
JIOTMaTHKa) )KOHE KOMIApPaTHBTIK 9JIiC (CalbICTHIPMAIbI-KYKBIKTHIK). FBUIBIMH i37IeHIC KaHE KYPri3iireH Fbl-
JBIMH Tajjiay HoTkenepi Ooibiama aBropiap: KP Koncturynmsuieik cotbiH (2023 kbUT) OHIIKTIH Keke
(mepbec) TapMmarbIHa, SIFHM KOHCTUTYLHSJIBIK OaKpUiay calachlHA JKaTKbI3Yy KaXETTiri Typaybl TY)KbIPIMIA-
Majapbl MEH YCHIHBICTAphIH ycbiHFaH. CoHpaii-ak, oHbI 05.11.22 x. «KP KOHCTUTYIUSIIBIK COTHI TypaibD»
KP KoHCTHTYIHSIIBIK 3aHBIHBIH THICTI 0a0bIHA (1-6a061) OekiTy apkpuibl KP KOHCTUTYIHSIIBIK COTHIHBIH KY-
KBIKTBIK MOpTeOeciH aiikpiHIay YebiHbUFaH (2023 xbut). Kasakcran PecyOimnkacel KOHCTUTYIHSIIBIK COTBI-
HBIH KYKBIKTHIK MOpTeOeci MeH MEMJIEKETTIK MeXaHH3MJIET1 OPHBIH HBIFAWTy MaKcaThIHAa OacKa Ja Oipkarap
YCBIHBICTap OepijreH.

Kinm co30ep: GWIIIK TapMaKTapbl, TEKEMENIK 9pi Teme-TeHIIK XKyiie, KYKBIKTBIK MapTeOe, KOHCTUTYLUSIIBIK
6akpi1ay, KOHCTUTYIHSUTBIK COT, KOHCTHTYI[HOHAITH3M.
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S.K. Amandykova, S.G. Kozhakhmetova

The importance of the Constitutional Court of the Republic of Kazakhstan in the
mechanism of the state: constitutional and legal aspects

The purpose of this article is to consider the role and place of the Constitutional Court of the Republic
of Kazakhstan in the mechanism of the state. In the course of the study, they are revealed when study-
ing one of the elements of the legal status — “principles of organization and activity, relationship
with other government bodies”. For this purpose, the basic terms of “branches of power”, “constitu-
tionality”, etc. are revealed. A special feature of the work is the analysis of scientific works and con-
stitutional norms on the creation of the Constitutional Court in the Republic of Kazakhstan. The au-
thors of the article analyzed the scientific works of domestic and foreign scientists on this issue, iden-
tified the advantages and disadvantages of the element of the legal status of “interaction of the Consti-
tutional Court of the Republic of Kazakhstan with other government bodies”. The following methods
were used in the work: historical, dialectical methods, formal and legal method (legal dogmatics) and
comparative method (comparative legal). Based on the results of the scientific search and the scien-
tific analysis, the authors proposed conclusions and proposals: on the need to classify the Constitu-
tional Court of the Republic of Kazakhstan (2023) into a separate (independent) branch of govern-
ment — the constitutional control branch. It is also proposed to determine the legal status of the Con-
stitutional Court of the Republic of Kazakhstan (2023) by enshrining it in the relevant article (Arti-
cle 1) of the Constitutional Law of the Republic of Kazakhstan “On the Constitutional Court of the
Republic of Kazakhstan” dated 05.11.22. To strengthen the legal status and place of the Constitution-
al Court of the Republic of Kazakhstan in the state mechanism a number of other suggestions are also
given.

Keywords: branches of government, legal status, constitutional control, Constitutional Court, constitu-
tionalism.
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An integrated approach to the concept and elements of tax administration:
theoretical and legal aspects

The objective of this investigation is to thoroughly revise both the theoretical and legal underpinnings of tax
administration. This effort entails a comprehensive review and synthesis of scholarly perspectives on the es-
sence of tax administration, juxtaposed with a comparative examination of scholarly debates surrounding its
legal and economic facets. Additionally, the study delineates the oft-conflated concepts of tax administration
and tax control, clarifying their distinct attributes and interrelations within a unified framework. A meticulous
analysis of tax administration's core components is undertaken, including an exploration of its various forms
and methods, as well as the examination of international tax authorities' cooperative endeavors in tax admin-
istration via tax control mechanisms. Central to this inquiry is the assertion that effective tax administration,
predicated on lawful tax collection practices and the principle of taxpayer integrity, constitutes a pivotal ele-
ment of state strategy in the socio-economic domain. Tax administration, thus, seeks to fulfill tax policy ob-
jectives through a comprehensive array of legal and economic tools, mechanisms, and incentives.

Keywords: tax system, tax authorities, public administration, tax administration, elements of tax administra-
tion, tax control, tax administration, tax policy, tax planning, tax regulation.

Introduction

The taxation framework constitutes a critical component of state economic governance, pivotal for
safeguarding fiscal stability and fostering socio-economic progress. As stipulated in Article 11 of the Tax
Code of the Republic of Kazakhstan (December 25, 2017, No. 120-VI), tax policy encompasses a spectrum
of strategies aimed at introducing new taxes, revoking existing levies, adjusting rates, defining taxable enti-
ties and their related objects, as well as modifying the tax base. These measures are designed to meet the
state's financial requisites while balancing the economic interests of both the state and its taxpayers [1].

As an instrument of state governance over tax relations, tax administration is designed to enhance the
efficacy of the state's tax policy enforcement. The performance of tax administration is crucial for ensuring
the stability of tax revenue, effective tax collection, and thereby, the state's capacity to fund public needs and
infrastructure projects. Contemporary approaches to tax administration focus on augmenting tax transparen-
cy and fostering taxpayer trust through process automation, enhanced international tax cooperation, and ef-
forts to curb tax evasion. In this landscape, the role of tax authorities transcends mere tax collection and con-
trol; it includes delivering quality services, making tax legislation accessible and comprehensible, thereby
nurturing a culture of tax compliance and discipline [2].

Acknowledging the tax system and tax administration challenges involves a multidisciplinary analysis
beyond legal scrutiny, encompassing economic and sociological dimensions. The fiscal framework influ-
ences not only jurisprudence but also economic efficiency, societal growth, and wealth allocation. Econo-
mists gauge the tax structure's impact on economic behavior and fiscal objectives, while sociologists evaluate
its societal effects, scrutinizing how fiscal reforms mold communal norms and the formulation of tax stat-
utes. Legal experts dissect the compliance of tax laws with constitutional benchmarks and global tax combat
strategies. Tax administration, thus, demands a cross-disciplinary synthesis for holistic insight.

Tax oversight, pivotal in tax administration, ensures the accuracy of tax computations and adherence to
economic realities. The efficacy of tax benefits and the risk management of fiscal deficits are crucial. Digital
innovations are instrumental, providing expansive data analysis, unveiling covert linkages, and predicting
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infractions. Digital filing, automated systems, and financial monitoring enhance administrative precision,
curtailing errors and evasion, striving for an equitable and effective fiscal system conducive to economic and
societal advancement [3].

The administration of taxes extends beyond mere collection; it encompasses crafting proposals to refine
the tax calculation mechanisms and control systems, bridging gaps within the state's tax management struc-
ture. Enhancing the regulatory framework is pivotal, ensuring that tax relations are well-regulated. Emphasis
is placed on automating processes and integrating information systems, streamlining data handling, and en-
suring precise tax calculations. The evolution of digital interaction between taxpayers and tax authorities
simplifies tax procedures and boosts system transparency. Moreover, fortifying the institutional capacity of
tax services, through employee training and development, is crucial for elevating service quality and overall
tax administration efficacy. Such comprehensive measures target the primary objective: optimizing tax reve-
nue while balancing administrative efficiency with the tenets of fairness and equity [4].

Methods and Materials

The methods and materials of the research carried out in the article provide for a comparative analysis
of the tax legislation of the Republic of Kazakhstan and the EU countries.

Employing a blend of general scientific didactic approaches and specialized research methodologies —
such as analytical, comparative legal, formal legal, and logical methods in conjunction with systematic anal-
ysis of the subject matter, alongside legislative framework analysis and practice generalization — this re-
search endeavors to offer a nuanced understanding of tax administration dynamics.

The material for the analysis is scientific literature and legal sources on tax administration issues. In the
process of writing the article, legal acts regulating the procedure for tax administration were analyzed. The
scientific and theoretical provisions of the Institute of Tax Administration A.V. Demin, A.Z. Dadashev,
M.T. Ospanova, Christians Allison, Kenny, Lawrence W. and others were studied.

Results and discussion

Strategies to enhance the effectiveness of tax administration.

Enhancing the efficiency of tax administration is crucial for the development of the nation's fiscal sys-
tem and economy, thereby representing a strategic priority in state tax policy. Tax administration operates as
a governance system for tax relations, grounded in the oversight duties of tax authorities to ensure adherence
to tax laws. To grasp tax administration's mechanics, one must delve into its core. Defined by financial litera-
ture, tax administration comprises the endeavors of tax authorities, within their jurisdiction, to enforce com-
pliance with tax legislation among organizations and individuals. Expanding on this, a deeper analysis in-
volves scrutinizing the interaction between tax regulations, economic behavior, and the practical application
of these laws in different contexts, which may include cross-border transactions and digital economies [5].

In the Republic of Kazakhstan's tax legislation, the term “tax administration” lacks a definitive, explicit,
and univocal definition, despite its frequent use in regulatory texts and tax authority operations. Contempo-
rary scholarly discourse has yet to converge on a singular interpretation of “tax administration”. It is seen as
a public administration institution responsible for the efficient execution of the state's tax policy. The term
has evolved in common usage to embody notions of management and oversight.

As delineated by scholars B.H. Aliyev, R.G. Somoev, and Z.K. Jafarova, tax administration is charac-
terized as a state-managed system of the taxation process, designed to cultivate specific relationships be-
tween the state, through its tax authorities, and taxpayers. This is with the intent to bolster the efficiency of
the tax system. Adding to this, the complexity of tax administration involves not just the enforcement of tax
laws but also encompasses the facilitation of taxpayer education, provision of services, and the adaptation to
international tax standards, all of which underpin the broader fiscal strategy of the state [6; 10].

Tax administration functions as a vital segment of public administration, which is intrinsically involved
in the governance of tax-related activities. It plays a crucial role in executing state tax policy, primarily fo-
cusing on ensuring a steady flow of revenue into the national budget, while aiming to minimize the fiscal
burden on taxpayers. This complex process involves a myriad of tasks such as tax collection, enforcement of
tax laws, taxpayer services, and compliance monitoring. At its core, tax administration is structured to bal-
ance the government's need for funds with the taxpayers’ ability to pay. The strategy involves not only the
enforcement of tax laws but also extends to maintaining the integrity of the tax system through various
measures such as taxpayer education, providing easy access to tax-related services, and facilitating voluntary
compliance. Tax authorities are charged with the responsibility of implementing these strategies while re-
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maining transparent, fair, and efficient. The sophistication of tax administration is heightened by the global-
ized economy where cross-border transactions and multinational enterprises pose complex challenges in tax-
ation. This necessitates international cooperation and harmonization of tax policies to prevent evasion and
ensure fairness. The emergence of digital economies has further complicated the taxation landscape, requir-
ing tax administrations to adapt to new business models and digital services. Effective tax administration is
also pivotal in shaping fiscal policies that promote economic growth and equitable income distribution. By
implementing fair tax policies and efficient administration, governments can influence economic behavior,
investment decisions, and consumer spending. To enhance tax administration, authorities often incorporate
advanced technology to streamline processes and improve accuracy. Digital filing systems, electronic pay-
ments, and online taxpayer services are becoming standard, offering convenience and improving compliance.
Big data analytics and artificial intelligence are increasingly being utilized to identify tax fraud and forecast
revenues. Moreover, tax administration must evolve with the changing social dynamics and expectations,
addressing the demands for greater corporate social responsibility and environmental stewardship. Policies
regarding carbon taxes and incentives for sustainable practices are examples of how tax administration can
align with broader societal goals [6; 6].

M.T. Ospanov was a pioneer in the analysis of tax administration, offering insights as early as 1997 in
his seminal work “Tax reform and harmonization of tax relations”. He posited that tax administration en-
compasses the range of activities carried out by tax authorities within their legal boundaries, as defined by
state and tax laws. This definition underscores the authoritative role of tax entities in managing and enforcing
the tax system. Expanding upon Ospanov's perspective, tax administration can be understood as a multifacet-
ed process that not only ensures compliance with tax regulations but also seeks to facilitate a fair and effi-
cient tax system. It involves a careful orchestration of policy implementation, taxpayer services, and the ad-
aptation of practices to contemporary economic trends and technological advancements. Effective tax admin-
istration, therefore, is characterized by its dynamic approach to evolving fiscal challenges, commitment to
legal integrity, and dedication to fostering a cooperative relationship between the state and its citizens in the
realm of taxation [7].

A.V. Demin offers a compelling view by aptly recognizing tax administration as a complex construct
that must be analyzed through regulatory, institutional, and fiscal lenses. Within the regulatory scope, tax
administration is an integral component of the national legal framework. Institutionally, it functions as a fac-
et of the executive branch's system of governance. Fiscally, it represents the state's taxation architecture, ac-
knowledging their profound interdependence and mutual influence. This approach highlights the necessity
for a holistic understanding of tax administration, one that comprehends its legal basis, operational struc-
tures, and economic impact, thereby fostering a cohesive fiscal environment that aligns with broader state
objectives [8; 63].

I.A. Peronko's conceptualization of tax administration depicts it as a comprehensive state system man-
aging tax relations. This system encompasses not only the prediction of tax revenues and the ratification of
budgets but also the refinement of tax rates among other functions. It's a multidimensional process that in-
volves meticulous planning, strategic legislative design, and effective enforcement. This includes the appli-
cation of analytical tools to forecast fiscal inflows, the legislative process for budget sanctioning, and the
strategic adjustment of tax rates to foster economic stability and growth. The essence of this approach lies in
crafting a tax environment that is both efficient and equitable, ensuring the alignment of tax policy with the
broader economic goals of the state.

A.Z. Dadashev delves into the intricate structure of tax administration, viewing it through the lens of a
systematic mechanism comprising distinct yet interconnected components. He delineates the mechanisms of
tax control and tax regulation as the twin pillars that uphold the tax administration system. These mecha-
nisms function as essential subsystems — each with its respective domain of operation, yet collectively they
harmonize to facilitate the effective functioning of tax administration. Tax control focuses on compliance
and enforcement, while tax regulation concerns itself with the legislative framework and policy settings that
guide the overall tax system. Together, they form a cohesive entity that orchestrates the governance of taxa-
tion in a manner that balances state interests with taxpayer equity [9].

In contemporary financial and legal scholarship, tax administration is interpreted through three principal
approaches. The narrow approach equates tax administration with the practice of tax control. A broader per-
spective views it as an overarching system managing tax relations. The most complex viewpoint perceives
tax administration as a legal conduit — an intermediary between tax control and tax system management,
which neither aligns with nor is confined to either category, potentially encompassing or being part of both.
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Article 68 of the Kazakhstan Tax Code stipulates tax administration as an array of measures and meth-
odologies deployed by tax authorities and other sanctioned state entities. These are geared towards the col-
lection of taxes and budgetary payments, execution of tax control, application of methods to secure the ful-
fillment of overdue tax obligations, enforcement of mandatory tax debt collection, and provision of public
services. These functions, along with other forms of tax administration articulated by the Tax Code, illustrate
its multifaceted nature.

Tax administration's scope, thus, is multifarious, extending from the procedural enforcement of compli-
ance to the strategic planning of tax policies. It involves a balance of ensuring taxpayer adherence to current
laws, while also innovating new methodologies to improve efficiency and public service. In practice, this
may include the adoption of advanced technologies for data management, engagement with international
bodies for policy harmonization, and the pursuit of educational initiatives to promote fiscal responsibility. By
doing so, tax administration acts as a critical bridge, upholding the tax system's integrity and aiding in the
actualization of the state's fiscal strategies. These extensive duties reflect tax administration's role as a dy-
namic and integral component of the state's governance apparatus, vital for the facilitation of its financial
sustainability and societal prosperity [1].

The European Union's tax administration framework stands out for its intricate balance of harmonizing
disparate national tax laws with common EU principles, aiming for a cohesive market. Essential facets of
this framework include the harmonization of tax legislation to foster fair competition and deter tax evasion,
particularly concerning corporate taxation, VAT, and excise duties. The EU is rigorously tackling tax avoid-
ance and fostering global tax information exchange. Addressing taxation in the burgeoning digital economy
remains a formidable challenge, with the EU seeking equitable methods to tax digital enterprises. Standard-
ized rules for VAT and excise duties are established to maintain consistency and mitigate fraud. Recognizing
the critical role of SMEs, the EU is dedicated to nurturing a tax environment conducive to their advance-
ment. Moreover, smoothing cross-border tax processes is crucial for the seamless movement of goods, ser-
vices, and capital. Lastly, in its climate change efforts, the EU contemplates tax incentives to encourage eco-
friendly technologies, reflecting a broader commitment to sustainable development. This complex blend of
policies showcases the EU's dedication to a fair, transparent, and efficient tax system that supports economic
growth while upholding environmental responsibility [10].

The European Union's approach to tax administration encapsulates a model that is constantly evolving,
striving for a system that embodies fairness, transparency, and efficiency. At the legislative core, tax admin-
istration is the concerted effort of tax authorities to augment the state's fiscal reserves, a process which inher-
ently includes executing tax control.

Clarification and differentiation between “tax administration”, “tax control”, and “tax relations man-
agement” is pivotal, as these terms form the crux of both narrow and broad interpretations within the EU's
tax policy framework. This differentiation is not merely academic but practical, influencing how policies are
formulated and implemented across diverse economic landscapes within the Union. Tax administration with-
in the EU is also a reflection of its commitment to upholding the single market's integrity while recognizing
the sovereignty of its member states' fiscal policies. This involves a delicate balance of centralized directives
and localized autonomy. The harmonization of tax rules, for instance, is a testament to the EU's dedication to
fair competition and anti-evasion measures, yet it must be carefully integrated with the individual tax sys-
tems of member countries.

Digital economy taxation, VAT, and excise tax uniformity, SME support, cross-border tax facilitation,
and environmental taxation incentives are all areas where the EU's tax policy has shown particular dyna-
mism. Each of these areas presents unique challenges and opportunities, requiring a nuanced and adaptable
approach to tax administration. Furthermore, the EU's tax policies are not static; they evolve to meet the
changing tides of global economics, digital innovation, and societal values. Tax incentives for green technol-
ogies, for example, are a direct response to the growing emphasis on sustainable development, reflecting a
proactive stance in tax policy to encourage positive environmental practices.

Tax administration entails a complex interplay of relationships governed by tax policy and managed
through various administrative methods [11]. This concept is well-articulated by I.B. Romanova, who sug-
gests that the most effective approach to understanding tax administration is by examining the methods ap-
plied to manage and study tax relationships. Romanova outlines the methods of tax administration to include
planning, forecasting, taxpayer accounting, analysis, regulation, and control. The elements that fall under the
purview of tax administration encompass the financial and economic activities of taxpayers, encompassing
both legal entities and individuals, the calculation and payment of taxes, and the taxable base that enables the

Cepus «[lMpaBox». 2024, 29, 2(114) 19



G.T. Nurbekova E.E. Juchnevicius, L.K. Tussupova

generation and collection of tax revenues. These elements are integral to the structured flow of revenue into
the various levels of government budgets. Such a comprehensive approach necessitates meticulous account-
ing and reporting processes that maintain the integrity and efficiency of the tax system. This expansive view
highlights the multifaceted nature of tax administration, which is critical in ensuring the financial sustenance
of state functions and services. The expertise in these areas is crucial for the effectiveness and fairness of the
tax administration, impacting the wider economic and social fabric of society [11; 4].

Other scholars, such as T.M. Lyapina and T.V. Kuklina, categorize various activities within tax admin-
istration as functions. For instance, T.V. Kuklina identifies planning, accounting, regulation, and control as
core functions of tax administration. Additionally, tax control is differentiated into fiscal, control, and regula-
tory functions. These functions represent the diverse roles that tax administration plays in managing and
overseeing the tax system, ensuring compliance, and optimizing revenue for the state. Through these func-
tions, tax administration not only enforces tax laws but also shapes fiscal policy and economic behavior [12].
Some scientists, such as Yu.V. Goncharova, call them elements of tax administration.

The Tax Code outlines various elements, methods, or functions of tax administration within Article 69,
paragraph 4, as forms of state control. These encompass several activities including the registration of tax-
payers, the acceptance of tax declarations, desk control, tax monitoring, tax inspections, and overseeing the
accounting of ethyl alcohol by relevant producers, along with the traceability of goods. These forms of con-
trol are essential components of tax administration, ensuring compliance and accuracy in tax matters.

Historically, as observed by B.H. Aliyev, R.G. Somoev, and Z.K. Jafarova, the economic literature dis-
tinguished between “tax system management” and “tax administration”, with the latter often synonymous
with tax control. The concept of tax administration, as it is understood today, began to take shape with legis-
lative definitions, notably in the Russian Federation with the Federal Law No. 137-FZ of July 27, 2006,
which aimed to enhance tax administration measures. This evolution reflects a broadening scope of tax ad-
ministration beyond mere control, emphasizing a comprehensive approach to managing the tax system that
includes various forms of state oversight to ensure effective and efficient tax collection [6].

The concept of “tax administration” was formally established in the Republic of Kazakhstan with the
introduction of the Tax Code in 2001. Tax administration represents a critical aspect of public governance in
the taxation realm, significantly bolstering the economic security of the state's tax system. Scholars such as
M.Yu. Lev, A.l. Bolonin, and Yu.G. Leshchenko advocate for its recognition as a principal method of public
governance in taxation. They describe tax administration as a comprehensive scientific and practical process,
encompassing the creation of a robust legal taxation framework informed by historical insights, modern in-
novations, and best practices. This process is aimed at facilitating the effective operation of the tax system's
components, including planning, control, and monitoring, to enhance the state's fiscal foundation and ensure
compliance with tax policies [13].

The term “tax administration” garners various interpretations depending on the context. It may refer to
the operational activities of tax authorities, the procedural aspects of tax calculation and payment, or more
broadly, any activities associated with the tax system. G.A. Artemenko has pointed out the challenges in de-
fining “tax administration” due to the underdeveloped conceptual framework surrounding the economic cat-
egory of taxes. There is a consensus among scholars that the term should not be conflated with “public ad-
ministration in the field of taxation” without justification. Effective tax administration is multifaceted, inte-
grating not just legal and administrative, but also economic, social, and psychological dimensions of the
state's interaction with taxpayers. This broad perspective emphasizes the importance of a well-rounded ap-
proach to understanding and implementing tax administration policies and practices [14].

Contemporary tax administration transcends traditional tax collection. It involves cultivating tax equity,
stimulating economic activity, and elevating tax literacy and public trust in tax authorities. This necessitates
tax systems to be adaptable to fluctuating economic climates, technological advancements, and shifts in soci-
etal structures. Digitalization stands out as a pivotal trend, streamlining tax declaration processes, accelerat-
ing information exchanges, and enhancing the transparency and oversight of tax operations. However, this
digital transformation also introduces legislative challenges, notably in data protection and confidentiality.
Moreover, amid global economic integration and escalating cross-border transactions, the significance of
adept tax administration is amplified, with its performance impacting state revenues, economic growth, in-
vestment climates, and the overall stability of national economies.

Key elements and methods of effective tax administration.

Within the concept of tax administration, it is feasible to identify tax planning, tax regulation, and tax
control as distinct components after examining the theoretical and normative frameworks. Tax planning is
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effectively defined as a set of legitimate, purposeful actions by a taxpayer to minimize tax liabilities through
legal techniques, benefits, and exemptions. This definition aligns with the perception of planning as an es-
sential management activity aimed at optimizing taxpayer actions.

Tax regulation, as articulated by A.Z. Dadashev, serves as a mechanism to influence business entities
by balancing the deferral of tax payments and the enforcement of complete tax obligations, including the re-
payment of tax debts, penalties, and sanctions. The tax regulation subsystem is designed to provide support
to specific taxpayer categories while ensuring that those with outstanding debts to the budgets of the Russian
Federation's fiscal system fulfill their duties. This interpretation of tax regulation is robust, encapsulating the
strategic use of various forms, methods, and tools for tax facilitation and compliance enforcement [14].

Tax administration is broadly defined as the system managing tax relations and narrowly focused on tax
control by authorities. Tax control, as state oversight in the fiscal realm, is essential due to the role of taxes
and mandatory payments in generating state budget revenue. This places tax control as a priority within tax
authority activities. It is a segment of state financial control, alongside budgetary, currency, and banking con-
trols.

Article 69 of the Tax Code of Kazakhstan delineates tax control as the oversight by tax authorities of
the adherence to tax legislation. This control manifests in tax audits and other state control forms. Tax audits,
a critical component of tax control, ensure accuracy in tax calculations and compliance with reporting proce-
dures. Thus, tax control is pivotal within tax administration, with the control function being predominant in
its execution [1].

In exploring the intricacies of tax administration and control, we recognize that while tax control is in-
herently part of tax administration, they function as distinct yet interrelated aspects of fiscal governance. Tax
control, a crucial segment of the state's fiscal apparatus, is instrumental in achieving the fundamental objec-
tive of securing the revenue stream for the state's budget, primarily sourced from taxes. It is through tax con-
trol that the efficiency and integrity of tax collection are scrutinized, identifying any instances of non-
compliance or inefficiency by tax authorities.

Tax administration stands as a cornerstone in the broader public service management mechanism. How-
ever, the term “tax administration” is often employed haphazardly in contemporary discourse, leading to a
lack of uniformity in its conceptualization. Academic debate continues to enrich the dialogue around its pre-
cise definition, constituent elements, organizational methods, and its significance in the progression of a na-
tion's tax system.

This ongoing scholarly discourse reflects the evolving nature of tax administration as it adapts to new
economic realities, technological advancements, and changing social norms. It also underscores the need for
a clear understanding of tax administration that can inform effective policy-making and enhance the tax sys-
tem's role in economic development and public finance management. The continuous refinement of tax ad-
ministration practices is key to bolstering the financial foundation of the state, ensuring fiscal responsibility,
and fostering taxpayer confidence [13].

After reviewing various perspectives and legislation, it's apparent that the components of tax admin-
istration can be identified as elements, which seems to be a more precise terminology. Tax administration
embodies a unique management activity, functioning as a form of public administration with its distinct sub-
ject composition. At various operational levels, it aims to achieve specific objectives, with entities such as
the Ministry of Finance and the State Revenue Committee at the forefront.

Territorial tax authorities represent another layer, enforcing compliance, granting tax reliefs, and con-
ducting audits. These audits can lead to conflicts, signaling a need to refine the concepts of tax control and
administration. Currently, the tax administration is evolving, embracing international cooperation for experi-
ence exchange, legislative updates, and combating tax evasion.

T.V. Kuklina provides a classification of tax administration, noting the distinction between national and
international levels. National administration is governed by state-specific laws and organizational structures,
reflecting each country's unique approach. However, globalization has influenced this realm, leading to the
emergence of international tax administration. This began with the harmonization of tax systems, notably
with the establishment of the European Coal and Steel Association [12].

Today, international harmonization efforts include tax treaty signings, joint actions against offshore
schemes, and collaborative approaches to transfer pricing. With global integration, the coordination of inter-
national tax authorities, mindful of national legislation, becomes crucial. As economic dynamics evolve, tra-
ditional control methods may become less effective, underscoring the need for collaborative tax administra-
tion efforts by various states.
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Conclusions

Tax administration is a complex management function executed by state authorities, integral to the ef-
fective functioning of a country's fiscal policy. It necessitates a well-organized approach and precise legisla-
tive definition of all components, including taxpayer rights and obligations, tax payment procedures, and
penalties for non-compliance. Incorporating modern information technologies to automate tax data processes
is crucial for enhancing efficiency. Transparency in tax systems is another critical aspect, ensuring clear reg-
ulations and accessible information for taxpayers [15].

International standards and practices are also vital, particularly in addressing cross-border tax evasion.
Cooperation with global entities and adherence to international agreements enhance the effectiveness of na-
tional tax systems. The management of tax relations involves not only adhering to tax legislation but also
adapting to changes in tax relations and fulfilling government tax policies.

Specific goals of tax administration include enhancing tax control and ensuring comprehensive tax rev-
enue collection through legislative improvements. Protecting national interests is paramount, achieved
through a structured organizational framework for tax services and interactions between tax authorities and
taxpayers.

Balancing state and taxpayer interests is essential, employing both administrative enforcement and ne-
gotiated agreements with taxpayers. Promoting voluntary tax compliance through incentives rather than co-
ercion is advisable. To create an effective tax administration system, a balance between taxpayer rights and
the tax authority's power to impartially apply tax legislation is necessary.

The Tax Code requires further refinement to address the needs of effective administration, including a
clear definition of tax relation subjects and their legal status. Anticipating financial and institutional reforms
is also necessary for tax authorities’ effectiveness.

Shortcomings in the tax management system lead to increased tax evasion and a shadow economy, ne-
cessitating measures to improve the system's effectiveness. Key conditions for enhancing tax administration
include legislative improvements, enhanced information technology, upgraded infrastructure for tax authori-
ties, new technologies for tax control, and reformed relationships between tax authorities and taxpayers.

Finally, focusing on tax policy, developing a corporate culture within tax authorities, and building pub-
lic trust are essential for an effective and balanced tax administration system that encourages compliance
while minimizing business burdens.
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I'.T. HypGekoBa, 2. FOxueBuuyc, JI.K. Tycymosa

CanbIKTBIK IKIMIIIJIEHIiPY TYCIHIri MeH 3JieMeHTTepiHe KellleHdi Ke3Kapac:
TEOPHUSIBIK JKOHe KYKBIKTBIK acMeKTi

3epTTeyaiH MaKcaThl CaJbIKTHIK OKIMIIICHAIPYIiH TEOPHUSUIBIK JKOHE KYKBIKTBIK HETi3[epiH jKaH-KAaKThI 3ep-
neney. Makanmaga CayBIKTBIK OKIMINIICHIIPYIIH Ma3MyHBI Typasibl OWJIApABl JKyHeney »KoHe JKalIbLiay
HETi31HJe OCHI aHBIKTaMaHBIH KYKBIKTHIK JKOHE SKOHOMHKAJBIK KYpamJacTapblHa KaTBICTHI FaJIbIMIIapJIbIH
KQJIBINTACKaH KO3KapacTapblHa CaIBICTBIPMAIIBI Tajjiay jKacalraH, MyHJail aHbIKTaMalapJblH e3apa Oaiina-
HBICTBI MaceJielepl KapacThIPBUIFAH, SFHU CAJIBIKTHIK SKIMIIUICHIIPY JKOHE CaJbIKTHIK Oakpliay KeOiHece
Oipzeit men caHanmagsl. ¥ FeIMAAPIBIH aHBIKTAIFAH CHIIATTHI OEriiepi onapaspH e3apa OaillaHbICHIH aHBIKTAY-
Fa )XKOHE OJIapZbl TYTAC KYPBUIBIM TYPiHIE YChIHYFa MYMKiHAIK Oepai. CanbIKTBIK OKIMIIIEHAIPYAiH HEri3ri
3JIEMEHTTEp1 TAAaHFaH, CaJbIKTHIK OKIMIIJICHAIPYIiH HBICAHAAPHI MEH OMIICTEPi, CATBIKTHIK OaKplIay apKbl-
JIbI CaJBIKTHIK OKIMIUIICHIIPY MPOLECIHAE CABIK OPraHAAPBIHBIH XalbIKAapajblK BIHTBIMAKTACTBIFBl HBICAH-
napsl 3epTrenred. CalpIKTapAbl OHAIPIN amyblH 3aHHAMAIBIK OeNriIeHreH TOpTiOiHe JKOHE CaNbIK TOJCYIi-
HiH aJaJIJIbIK KaFUJaThIHA HETI3ENTEH CABIKTHIK OKIMIIICHIIPY MIHACTTEPIiH THIMII OPBIHIAY 9JICYMETTIK-
SKOHOMMKAIBIK Ccajajja MEMIJIEKETTIK CasiCaTThl iCKEe achIPYABIH MaHBI3/bI MAPTTAPBIHBIH 0ipi. CalBIKTBIK
SKIMIIIIEHAIPY KYKBIKTHIK JKOHE SKOHOMHKAIIBIK Kypajjiap, TeTIKTep MEeH BIHTAIAHIBIPYJap KeIIeHiH Haiia-
JIaHa OTBIPHII, CAIBIK CasiCATBIHBIH MaKCaTTapblHA KOJI )KETKi3yre OarbITTainraH. 3epTTey MPOLECiHAe KaIIbI
FBUIBIMH JTUIAKTHKAJIBIK SMIIC )KOHE OFaH HETi3[eNreH JKeKe FhUIBIMU 3ePTTey 9AICTepi KONAAHBUIIbL: 3epTTe-
JIETIH YFBIMABI JKYHeni TannayMeH YIITAcThIpa Tanaay, CalbICTBIPMANIbl KYKBIKTBIK, ()OPMAaNbIbl KYKBIKTHIK,
JIOTHKAJIBIK ’KOHE KYKBIKTHIK, 3aHHAMAJIBIK Oa3aHBbI Taj/iay jKoHE OHbI KOJIIaHy TOXKIPUOECIH jKajIbuIay.

Kinm ce3dep: canbIK xyHeci, callblk OpraHAapbl, MEMIIEKETTIK 0acKapy, CAIBIKTHIK OKIMIIJICHIIPY, CaJbIK-
TBHIK OKIMIIJICHAIPY 3JIEMEHTTEepi, CaIBIKTHIK OaKbplIay, CajblK MEHEIKMEHTI, CaJIbIK CascaThl, CaIBIKTBHIK
JOCHapJIay, CAIBIKTBIK PETTEY.

I'.T. Hypbekoga, 3. FOxunesuuyc, JI.K. Tycynosa

KoMmniekcHbIH moaxoa K NOHATHIO K 3JIEMECHTAM HAJIOIr0OBOro a/IMMHUCTPHPOBAHUA:
TCOPECTUHICCKHUEC H MPABOBBIC ACIICKTbI

Ilens uccnenoBaHusi COCTOUT B KOMIUIEKCHOM HM3YYE€HUH TEOPETHUECKUX M MPABOBBIX OCHOB HAJOIOBOTO af-
MHUHHCTPUPOBaHUs. B cTaThe Ha OCHOBE CHCTEMAaTH3alWHd W OOOOIIEHHS MPENCTAaBICHUH O COIEpKAHUH
HAJIOTOBOTO aIMUHUCTPUPOBAHUS MPOBOIAUTCS CPABHUTEIBHBIN aHAIM3 CYIIECTBYIOIIMX TOYEK 3PEHHS yde-
HBIX OTHOCHUTEIHHO MPAaBOBOM M SKOHOMHYECKOM COCTABISIOIINX JAHHON TCUHUIMH, H3YIECHBI BOIIPOCHI CO-
OTHOIICHHUS TaKnX Je(PUHHUIINHI, KaK HAIOTOBOE aJMAUHHCTPUPOBAHUE M HAIOTOBBIA KOHTPOJIb, KOTOPHIC 3aya-
CTYIO OTOK/ICCTBIISIOTCS. BBIsSBICHHBIE XapaKTepHbIe 0COOCHHOCTH MOHSATHIH MO3BOJIMIIM YCTAaHOBUTH UX B3a-
MUMOCBSI3b U MPEACTaBUTh B BUJE LEJIOCTHON CTPYKTYpHl. [IpoaHanu3upoBaHbl OCHOBHBIE 3JIEMEHThI HAJIOr0-
BOTO aJIMUHHCTPUPOBAHUS, H3y49€HBI ()OPMBI H METO/IBI HAJIOTOBOTO aJMHHUCTPHUPOBAHHUS, (POPMBI MEKIyHA-
POIHOTO COTPYIHUYECTBA HAJOTOBBIX OPraHOB B MPOIECCE OCYIIECTBIEHHS HaJOTOBOI'O aJMHHHUCTPHpOBA-
HUSI TIyTEM IPOBEJCHHUS HAJIOTOBOTO KOHTPOJIA. D(P(eKTHBHOE BBHITIOIHEHHE 3aa4 HAJIOTOBOT'O aJIMUHHCTPHU-
pOBaHMHs, OCHOBaHHOE Ha 3aKOHOJATEFHO YCTAaHOBJICHHOM ITOPSAKE B3UMaHHUS HAJOTOB M MPHHIUIIE J0OPO-
COBECTHOCTH HAJIOTOILIATENbLINKA, SBIAETCS OJHUM U3 BaXKHBIX YCIOBUH peanu3alliy rocyJapcTBEHHOH Io-
JIUTHKH B COIMATbHO-IKOHOMHUYECKOU cepe. Hamororoe aqMuHHCTpUPOBAHKUE HATPABICHO Ha JOCTHKCHHUE
1eneld HaJoroBOW MOJIMTHKU C HCIOJIB30BAHUEM KOMILIEKCA MPaBOBBIX U SKOHOMHMYECKUX HHCTPYMEHTOB,
phIUaroB M CTUMYJIOB. B mporecce MccienoBaHus UCIIONB30BaHbI OONICHAYYHbBIH JUIAKTHYSCKUH METOI U
OCHOBaHHbBIE Ha HEM YaCTHbBIE HAYYHBIE METObI UCCIIEIOBAaHUS, TAKUEe KaK aHaJIu3, CPAaBHUTEIHLHO-IIPaBOBOIA,
(hopMambHO-FOPUIUYECKHH, JIOTUKO-TIPABOBOI B COYETAHHU C CHCTEMHBIM aHAJIM30M HCCIIECIYEMbIX SIBICHUH,
METO/I aHAJIM3a 3aKOHOIATEIBHOM 0a3bl 1 000OMICHUS MPAKTUKH €€ TIPHMEHEHUS.
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Kniouesvie cnosa: Hanoropas cucTeMa, HaJIOTOBBIE OPTaHbI, FOCYJapCTBEHHOE YNpaBIEHHE, HAJIOTOBOE af-
MHHHCTPHPOBAHUE, 3JIEMEHTH HAJOTOBOTO aJAMHHUCTPHPOBAHUS, HAOTOBBIH KOHTPOJb, HAJOTOBOE YIpPaB-
JIEHHE, HAJIOr0Basl MOJIMTHKA, HAJIOTOBOE INIAHUPOBAHUE, HAIOTOBOE PETYIHPOBAHHUE.
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Formation of a new model of election to the post of Commissioner for Human Rights
in the Republic of Kazakhstan: problems and prospects

This paper investigates the critical aspects of electing and nominating candidates for the role of Hu-
man Rights Commissioner in the Republic of Kazakhstan, providing an in-depth analysis of how the
existing ombudsman framework functions within the nation. Furthermore, the research highlights the
significance of adopting a method that allows for the nomination of multiple candidates during the
ombudsman election process. Throughout this research, various legislative documents from CIS
countries, national laws, and international legal frameworks that define the ombudsman's legal status
were meticulously examined. An examination of international practices in electing Human Rights
Commissioners reveals that the methodologies employed in Kazakhstani legislation are somewhat re-
stricted, suggesting that broadening the pool of eligible candidates could enhance the election process
for a Human Rights Commissioner. The study suggests solutions for addressing deficiencies in the
national legal framework concerning the election process by the competent authority. Recommenda-
tions are made for amending legislative provisions to embrace the fundamental democratic tenet of
having alternatives and to align national laws with international norms.

Keywords: ombudsman; human rights, Commissioner for Human Rights; parliamentary model, elec-
tion procedure, elections, alternative, legislative regulation, institution of the ombudsman.

Introduction

In the current realities of the ongoing events around the world, caused by various kinds of reasons, both
domestic political and foreign policy crises, the invariable universally recognized values of most developed
countries of the world remain human rights, their provision and protection.

Democratic states have enshrined the principles of human rights at the constitutional level and have es-
tablished official bodies for their protection and defense. Currently, in the Republic of Kazakhstan, the pro-
cess of active modernization of the political system of the state continues, transforming the most important
directions in state and public life. In connection with this, in 2022, a constitutional reform was carried out
aimed at strengthening democratic processes in the state, primarily in the field of ensuring and protecting the
legitimate interests and rights of citizens, through the transformation of existing mechanisms and institutions,
granting them special status, updating legislation and expanding powers, as well as implementing completely
new instruments of legal support for the population.

It should be noted that the fundamental step towards renewal was the constitutional reform of the basic
law of the state in 2022, which gave hope for changes in the system of government. The constitutional re-
form aimed to transform and enhance various institutions of state power. Notably, it prioritized increasing
the role of human rights institutions, granting them special status, and empowering them to fulfill their true
purpose.

The relevance of the research topic is due to the ongoing constitutional reforms in Kazakhstan, contrib-
uting to the further development and transformation of the non-judicial human rights institution of the Com-
missioner for Human Rights in order to increase the effectiveness of its activities and strengthen public con-
fidence in it.

The role of the Human Rights Commissioner (ombudsman) is pivotal within the framework of non-
judicial entities overseeing public administration, a practice adopted by over a hundred nations globally. This
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position has, in our view, demonstrated considerable efficacy. The ombudsman's mission is to act as a media-
tor between the government and its citizens, addressing disputes that arise from state or personal interests.
Their efforts are focused on rectifying infringements of human rights committed by government bodies and
personnel.

Continuous revisions and modifications to the legal framework that defines the authority of the Human
Rights Ombudsman in Kazakhstan are garnering growing attention from scholars and professionals alike,
along with increasing engagement from certain members of the civil community.

The development of scientific ideas leads to the emergence of new views and ideas about various as-
pects of the Institute, including its functioning, peculiarities of formation, election or appointment to the po-
sition of the authorized person, application of the experience of functioning in law enforcement practice of
foreign countries. Partial renewal of the powers and peculiarities of their implementation with regard to in-
teraction with state authorities, expansion of the structure and introduction of regional commissioners in the
regions should lead to a positive result and strengthen the position of the human rights defender in society.
However, from our point of view, the procedure of election of the ombudsman and methods of nomination of
candidates for the position play an important role in determining the effectiveness of the ombudsman. These
factors have a direct impact on the selection of qualified professionals who will be able to carry out their role
effectively and independently. Without a fair and transparent election process and a reliable method of can-
didate selection, the potential benefits of the renewed powers and legal safeguards of the ombudsperson may
not be fully realized.

In this regard, the purpose of this article is to conduct a comprehensive study of the existing model of
the “ombudsman” in Kazakhstan, the procedure for nominating candidates, electing and setting the term of
office of an official, conducting a comparative analysis of normative acts of a national and international na-
ture, identifying gaps in current legislation on the basis of the obtained results contributing to the develop-
ment of proposals and recommendations for further improvement of the constitutional and legal status of the
Commissioner for Ombudsman in the Republic of Kazakhstan, as well as to the development of the constitu-
tional and legal status of the ombudsman in Kazakhstan.

To achieve this goal, it is necessary to solve the following tasks:

- to consider the classifications of existing models of the ombudsman institution in the modern world
and identify the current model in the Republic of Kazakhstan;

- to analyze the process and procedure of election to the position of ombudsman;

- to study the conditions and procedure of nomination of candidates for the position of Commissioner
for Human Rights in Kazakhstan;

- to develop recommendations to improve certain norms of legislation defining the procedure of elec-
tion, nomination and establishment of the term of Office of the Ombudsman in the Republic of Kazakhstan.

Among Kazakhstan scientists, such as M.S. Bashimov, G. Zhangalieva, B.A. Zhetpisbayev,
E.N. Mukhitdinov, A.B. Uzakbayeva, G.S. Kalieva, G.B. Karzhasova, S.S. Karzhaubayev, A.O. Shakirov
and others were engaged in the study of the problems of the ombudsman institute.

The limited volume of scholarly research available in the Republic of Kazakhstan highlights the urgent
need for an in-depth and structured exploration of the constitutional and legal standing of the Human Rights
Ombudsman in Kazakhstan. Furthermore, it underscores the importance of developing theoretical proposals
aimed at enhancing the processes for electing and nominating individuals to the role of human rights advo-
cate.

Methods and materials

Within the framework of the study, the authors employed a combination of general scientific and spe-
cialized methods of inquiry: dialectical, comparative legal, formal legal, historical, and empirical.

With the help of the dialectical method of cognition the theoretical basis for the study was formed, the
classification of existing models of the institution was analyzed, the concept of the Commissioner for Human
Rights, its inherent features, signs and characteristics were comprehensively considered. Within the frame-
work of the analysis of international, foreign and national legislation regulating the legal status of the human
rights defender, comparative-legal and formal-legal methods were applied. With the help of historical meth-
od, the process of formation and development of models of ombudsman institution in foreign countries and
in Kazakhstan was investigated.

The legal foundation for the research encompassed the Constitution of the Republic of Kazakhstan,
constitutional statutes, regular laws, presidential decrees from the Republic of Kazakhstan, and legislative
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documents abroad that dictate the distinct legal position of ombudsmen. The empirical data for the research
was derived from the content and details found in the yearly reports of the Human Rights Commissioner of
the Republic of Kazakhstan.

Results

Through observation and research, the absence of a single ideal model of the ombudsman was revealed,
since functioning models in different variations in a particular state may have significant similarities and sig-
nificant differences.

Despite the variety of its functions, the core objective of the Human Rights Commissioner remains the
safeguarding of citizens' rights and legitimate interests. The effectiveness of this role is inherently linked to
the societal and governmental development levels. Kazakhstan's Human Rights Commissioner framework is
rooted in the parliamentary system and charts a unique developmental course. In line with global norms, the
Parliamentary Ombudsman is typically a representative elected by the legislature.

The evaluation uncovered fresh perspectives, highlighting the necessity to reassess the formation pro-
cess of the Human Rights Commissioner's institution. This reevaluation should cover the methodologies for
the selection and nomination of ombudsman candidates, as well as potential adjustments to the tenure of the
role.

Throughout two decades leading up to the enactment of the Constitutional Law “On the Commissioner
for Human Rights” on November 5, 2022 [1], the institution in the Republic of Kazakhstan experienced no-
table evolutions in its legal standing and authority. A comparative analysis of the foundational legal docu-
ments pre-existing this law, specifically the “On the Commissioner for Human Rights” provisions endorsed
by the Presidential Decree on September 19, 2002 [2], and the Law “On the Commissioner for Human
Rights” dated December 29, 2021 [3], reveals substantial discrepancies. Initially, the commissioner's status
was delineated by a subordinate legal act, which later elevated to a law and, ultimately, to a constitutional
law. This progression indicates a profound transformation in the legal status of the commissioner, now en-
shrined within the nation's Constitution.

An important aspect for further enhancing the position and status of the Commissioner, in our opinion,
is the procedure for nominating and electing him to the post, since the analysis of the legislation showed that
within the framework of the Regulation “On the Commissioner for Human Rights” of 2002, section 2 of par-
agraph 8 fixed “The Commissioner was appointed by the President of the Republic of Kazakhstan after con-
sultations with the Committees of the Chambers of the Parliament of the Republic of Kazakhstan, the list of
which is determined by the President of the Republic of Kazakhstan. The Commissioner is dismissed by the
President” [2]. The current Law of the Republic of Kazakhstan “On the Commissioner for Human Rights”
dated 2022 [1] and the Law of the Republic of Kazakhstan “On the Commissioner for Human Rights” dated
2021 [3] do not have differences in terms of the provisions of election, term of office, and dismissal. Thus,
Article 4 of the Law of the Republic of Kazakhstan stipulates that “The Commissioner for Human Rights in
the Republic of Kazakhstan is elected to office for a period of five years by the Senate of the Parliament of
the Republic of Kazakhstan on the proposal of the President of the Republic of Kazakhstan™ [1].

It's important to highlight that, as per the earlier regulation, the appointment of the Commissioner was
for a five-year term, with the caveat that “the same individual may not be appointed to the Commissioner
role more than twice consecutively” [2]. This stipulation is articulated in paragraph 10; paragraph 11 of the
Regulation [2]. Analyzing these provisions allows for meaningful insights: primarily, the Human Rights
Commissioner serves as the populace's advocate and protector. Therefore, the electorate, or in this scenario,
their legislative representatives — in our case, the Senate deputies — ought to have a say in the election pro-
cess. However, in Kazakhstan, the exclusive right to propose candidates for the ombudsman position rests
solely with the President.

Within the framework of a comparative analysis of these provisions, a thorough examination of the leg-
islation of several CIS countries was conducted, since, in our opinion, the formation and evolution of the
ombudsman institution in these countries goes through similar stages and stages of development, taking
shape in specific historical conditions.

In a majority of CIS countries, the nomination of candidates for positions is a collaborative effort in-
volving the President, as well as members of both the upper and lower houses of parliament, along with dep-
uty groups and factions. In scenarios where the President is the sole nominator, a minimum of three candi-
dates are presented. For instance, the Constitutional Law of the Republic of Azerbaijan specifies in Article 2,
paragraph 2.1, that “The Milli Majlis of the Republic of Azerbaijan elects an Ombudsman from three candi-
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dates proposed by the President of the Republic of Azerbaijan with a majority of 83 votes” [4], and para-
graph 2.2 outlines that if there is no agreement within 15 days, the President must propose three new candi-
dates. Similarly, in the Russian Federation's legislative framework, the election of the Human Rights Com-
missioner involves the President but also includes participation from the Federation Council of the Federal
Assembly of the Russian Federation, deputies of the State Duma, and deputy associations within the State
Duma [5].

The legislation of the Kyrgyz Republic, specifically “On the Ombudsman (Akyykatchy)” in Article 3,
allows parliamentary factions the privilege to nominate candidates for the ombudsman (Akyykatchy) role,
with each faction entitled to propose up to three candidates for the position [6]. Similarly, in the Republic of
Armenia, the legislation mandates that the ombudsman (defender) is selected by the National Assembly
based on recommendations from the relevant Permanent Committee of the National Assembly [7]. Drawing
from the legislative practices of these countries, it is suggested that Kazakhstan adopts “alternative election”
methods, enabling the President of the Republic of Kazakhstan to put forward several hominees for the Hu-
man Rights Commissioner position.

Moreover, there are apprehensions regarding the five-year term limit set by the Law of the Republic of
Kazakhstan “On the Commissioner for Human Rights”. This concern stems from the 2019 Venice Principles
on the Protection and Promotion of the Ombudsman Institution [8], which Kazakhstan is a signatory to.
These principles advise that the tenure of the Ombudsman should surpass that of the appointing authority, in
this instance, the Senate of the Parliament of the Republic of Kazakhstan, which has a term of six years as
stipulated by Article 50, paragraph 5 of the Kazakhstani Constitution, thus exceeding the current tenure allo-
cated to the Commissioner for Human Rights [9].

Associate Professor B.J. Kyzdarbekova, from the “Institute of Legislation and Legal Information of the
Republic of Kazakhstan” under the Ministry of Justice, in her examination of the proposed constitutional law
“On the Commissioner for Human Rights”, posits that adhering to the recommendation is feasible by incor-
porating a specific clause in the draft law that allows for a single re-election of the ombudsman [10].

This approach is consistent with practices observed in various countries, culminating in a total tenure of
ten years, aligning with international norms. Furthermore, the Venice Commission's feedback on the draft
law suggests limiting the term to a single duration without the option for re-election; as a compromise, ex-
tending the ombudsman's term could be permissible only once, with a recommendation for a minimum term
of seven years [11]. According to paragraph 63 of the Venice Commission's report, the rationale for a one-
time tenure is to bolster the Commissioner for Human Rights' independence and mitigate allegations of bias
towards securing re-election [11].

Thus, in order to implement the regulations of the Venice Commission into national legislation, it is
possible to revise the term of office and bring it into line with the Venetian Principles.

Discussion

The establishment of the legal framework for the institution of the Human Rights Ombudsman in Ka-
zakhstan began in 1995 after the adoption of the Constitution through a nationwide referendum. This marked
the recognition of the individual as the most important subject of the state and emphasized the importance of
protecting rights and freedoms by creating various human rights protection institutions and mechanisms
within constitutional frameworks. Consequently, the term “human rights” begins to appear in the constitu-
tional law of the state. According to the regulation of Article 1 of the Basic Law of the state, “the human be-
ing, his rights, and freedoms are the highest value” [9]. Therefore, the legislator, by establishing this norm,
emphasizes the possibility of its consolidation in the context of the application of the principles of the rule of
law, in which the principle of the legislature's adherence to human rights is of paramount importance. Based
on Article 12 of the Constitution of the Republic of Kazakhstan, which states that “human rights ... determine
the content and application of laws™ [9], it can be argued that one of the significant functions of human rights
protection institutions is to facilitate the consolidation of various mechanisms for the protection of violated
rights by state authorities in legislation. Thus, the foundation of the human rights defender institution in the
Republic of Kazakhstan was laid. Later, in 2002, by a decree of the head of state, the status of the ombuds-
man was established, and several amendments were made to the legislation regulating the ombudsman's ac-
tivities.

The final result of the institution's development to date was the implementation of the plan for the im-
plementation of the annual Address of the Head of State dated March 29, 2022 [12], aimed at conducting
constitutional reforms, including the need to amend and supplement the fundamental law of the state, with

28 BecTHuk KaparaHguHckoro yHnsepcuteTta



Formation of a new model of election...

the decision to submit the bill to a nationwide vote. The referendum included the most important and strate-
gic questions for the further development of the state and the strengthening of democratic foundations, in-
cluding transformative changes in the field of human rights protection, strengthening, and updating human
rights protection institutions. As a result of the adopted amendments, Article 83-1 of the current Constitution
regulates and confirms its status: tasks, guarantees of independence and non-accountability to the state au-
thorities, immunity regarding the imposition of measures of administrative and criminal liability without the
consent of the upper chamber of the Parliament of the Republic of Kazakhstan [9]. Furthermore, to enhance
the level of legislative regulation, the effectiveness of the ombudsman's activities, and the strengthening of
the institution's status, on November 5, 2022, a constitutional law “On the Human Rights Ombudsman in the
Republic of Kazakhstan” was adopted [1].

Overall, it is necessary to note that the ombudsman institution in Kazakhstan is a relatively recent phe-
nomenon, and in comparison, it has a short history of existence, and may even be unnoticed by society, as
until recently, not everyone understood the purpose, role, and essence of the ombudsman. However, in the
world, on the contrary, the institution has been successfully developing and functioning since 1809 and has
proven its effectiveness in many countries. There are two main types of this institution: Scandinavian (classi-
cal) and post-authoritarian.

The Scandinavian model originated in nations such as Sweden, Finland, Denmark, Norway, and New
Zealand, known for their high-income economies, stable democracies, and adherence to the rule of law.
Conversely, the post-authoritarian model developed in countries with past authoritarian regimes. The spread
of the “ombudsmanship” concept has led to the evolution and diversification of this institution.

Presently, the global landscape features three primary ombudsman models: the Executive Ombudsman,
the Independent Ombudsman, and the Parliamentary Ombudsman. D.N. Volkov, a Russian academic, high-
lights their distinctions, emphasizing differences in their legal system positioning, appointment processes,
government accountability, and authority range [13; 112].

Each model exhibits distinct characteristics. The Executive Ombudsman, often appointed by a country's
leader or executive body and accountable to them, is exemplified by France's system where the Council of
Ministers makes the appointment. The Independent Ombudsman, chosen by the president or parliament yet
accountable to none, is seen in countries like the Netherlands, Portugal, and Namibia. The Parliamentary
Ombudsman, perhaps the most widespread, is selected by and accountable to the legislative branch.

In contrast to the first two, where oversight extends over both executive and legislative branches, the
primary role of the traditional parliamentary ombudsman focuses on monitoring administrative actions and
officials. D.T. Karamanukian argues this model serves as a legislative watchdog, enjoying broad powers that
ensure a degree of autonomy and independence [14; 16].

Kazakhstan initially adopted a hybrid ombudsman model with parliamentary characteristics, as ap-
pointments were made by the President following consultations with parliamentary committees, and an an-
nual report was submitted to the head of state. However, constitutional amendments on March 10, 2017,
granted the Human Rights Commissioner constitutional and legal status, changing the appointment process
and marking a shift from an executive to a parliamentary model [15; 156].

As noted by Kazakhstan researcher Bashimov M.S., the primary function of the Parliamentary Om-
budsman is to safeguard human rights and freedoms against illegal acts or decisions by executive bodies,
restore violated rights, and foster legal awareness about human rights in the community [16; 3].

E.N. Mukhitdinov holds a similar opinion on the essence of the parliamentary ombudsman. Heunder
scores several distinctions and underscores in his works that the responsibilities of the parliamentary Com-
missioner include not only the restoration of violated rights of a particular citizen, but also preventive
measures to prevent human rights violations. Thus, ensuring a balance between public and private interests,
through analytical activities, as well as one of the most important tasks highlighted by the researcher, in our
opinion is cooperation with civil society and the non-governmental sector, which is currently very relevant in
connection with the ongoing democratic transformations in the state [17; 10]. A.B. Uzakbayeva's view has
minor differences, according to whom the purpose of the ombudsman is to restore and protect violated rights,
promote a balance between the three branches of government, as well as participate in the legislative process
within the framework of improving legislative acts and the formation of standard law enforcement practice,
including contributing to the dissemination of legal literacy, both among citizens and civil servants [18; 14].
We share and agree with the scientific view of the Russian researcher N.Yu. Khamaneva, who suggests that
the tasks of the parliamentary ombudsman primarily involve interaction between the state and the individual.
According to the researcher, the Ombudsman is often an independent and trustworthy individual endowed
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with powers by the legislative authority to protect the rights of society, conduct supervisory measures over
state officials, and at the same time, without being empowered to change decisions made by these offi-
cials [19; 89].

Therefore, upon reviewing the aforementioned studies, it becomes evident that the Human Rights
Commissioner institution in Kazakhstan, representing a localized adaptation of the ombudsman models with
distinct and unique attributes, aligns with the parliamentary ombudsman model.

It's noteworthy that within the realm of Kazakhstan's legal scholarship, there lacks dedicated literature
on the development and electoral procedures for the Human Rights Commissioner's role in Kazakhstan. This
gap exists because most scholars prefer to conduct thorough investigations into the institution, concentrating
on its foundational challenges. M.S. Bashimov, for instance, highlighted in his work the critical nature of
establishing the ombudsman institution, emphasizing that, as per the United Nations Paris Principles, an om-
budsman's independence hinges on the appointment and dismissal processes: the methods and standards for
selection, term length, etc. Hence, M.S. Bashimov's stance is considered well-founded, advocating for the
parliamentary appointment of a human rights commissioner who, notwithstanding, should maintain autono-
my from all governmental branches [16; 24].

We are particularly struck by the perspective of E.N. Mukhitdinov, advocating for the formation of the
Commissioner for Human Rights based on principles of pluralism, inclusive of representatives from civil
society [17; 15]. However, considering the current state of research, and without diminishing the significance
of the aforementioned scholars’ viewpoints, it is pertinent to note significant changes in the procedures gov-
erning the formation of the ombudsman institution. “Firstly, “appointment” has been replaced by “election”.
Secondly, the electoral bodies, previously appointed by the President, have changed after consultations with
Parliamentary committees. Now, according to the current procedure, the parliamentary model of the om-
budsman is elected by the Senate of the Parliament for a term of 5 years, based on the proposal of the Presi-
dent of the Republic of Kazakhstan. In this scenario, can the term “elected” be accurately applied? It may be
prudent to contemplate the viewpoint posited by K.V. Starostenko, who contends that in situations where
only one candidate is hominated, the term “election” might inadequately characterize the process, given the
absence of genuine choice. Alternatively, it might be more suitable to employ terms such as “approval of a
candidate” or “general approval” [20; 50], which is in no way compatible with the functioning parliamentary
model in the Republic of Kazakhstan. Thus, we believe that the election procedure still implies the possibil-
ity of applying the principle of “alternative elections”, as the essence of choice lies in the ability to select
from among multiple candidates. In addition, in accordance with the Venice Principle 6, the ombudsman is
preferably elected by Parliament by an appropriate qualified majority. Consequently, the election, nomina-
tion of candidates, and establishment of the optimal term of office play a pivotal role in advancing and forti-
fying the parliamentary model of the ombudsman in the Republic of Kazakhstan.

Conclusions

The research reveals that the Human Rights Commissioner in the Republic of Kazakhstan holds a
unique constitutional role, tasked with defending and reinstating infringed human and civil rights and free-
doms, hence being chosen through a process where citizens are represented by the Senate of Parliament. A
comparative legal review across CIS nations shows that typically, the appointment of the ombudsman is car-
ried out by the supreme legislative body, through either its upper or lower chambers. However, the findings
from this analysis highlight that the nomination procedure for the Human Rights Ombudsman's role in Ka-
zakhstan does not incorporate the principle of having multiple options, which could negatively impact the
progression of democratic practices within the nation.

After an in-depth analysis of the key theoretical and practical dimensions regarding the election and
nomination methods of the Human Rights Commissioner (ombudsman) in Kazakhstan, it becomes clear that
a detailed reevaluation of the legislative framework is necessary. Such a reevaluation is crucial to maintain
the fundamental democratic principle of providing choices and to guarantee conformity with global norms.
To better functionality of the Human Rights Commissioner Institute, an amendment to Article 4 of the Con-
stitutional Law “On the Commissioner for Human Rights” is suggested. This amendment would mandate
that “The Human Rights Commissioner of the Republic of Kazakhstan is to be elected for a six-year period
by the Senate of the Parliament of the Republic of Kazakhstan, via a majority of the total senators through a
confidential vote, from a minimum of three candidates put forward by the President of the Republic of Ka-
zakhstan”.
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B.C. UcabexkoBa, . 3anecHbl

Ka3zakcran Pecnny0smkacbinaa agaM KyKbIKTaphbl dKOHIHIETT YIKiJI J1aya3bIMbIHA
cailuiayIbIH KaHAa MOJEJIH KAJBINTACTBIPY: MIceJie/iepi :KoHe 00J1alaFbl

Maxkanana Kasakcran PecriyOnukacsiHnarsl AfaM KYKBIKTaphl )KOHIHIET] yoKiN Jlaya3bIMbIHA KaHIUIATTap-
JIbl caiiiay MEH YCBIHYIBIH MaHBI3/Ibl aCIIeKTiIepi 3epTTereH, enaeri KoJIIaHbICTarbl OMOyACMEHAep Kyiie-
CIHIH XYMBIC icTeyiHe TepeH Tajnay XKyprisiireH. bynan 6acka, 3epTreyne oMOyICMEH I caiiiay mpoLeciHe
OipHele KaHAWAATTH YChIHYFa MYMKIHIIK OepeTiH o/icTi KaObU1IayIblH MaHBI3ABUIBIFEI aTall oTiai. 3epT-
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Tey Gapbicbinza TM/] ennepiniy Typii 3aHHAMaJIBIK KY)KaTTapbl, OMOYICMEHHIH KYKBIKTBIK MOpTeOeCiH aii-
KBIHIANTBIH YITTBIK 3aHIAp MEH XaJbIKapalblK KYKBIKTBIK 0a3a MYKHAT 3e€pACNeHIi. AnaM KYKBIKTaphl kKe-
HIHJETI YoKinAepai cailayIplH XalbIKapalblK MPaKTUKACHIH 3epleiicy Ka3aKCTaHIBIK 3aHHaAMaja Naigaia-
HBUIATBHIH 9JTiCHaMaHBIH OipIama IIeKTeyIi eKeHiH KopceTTi, Oy cainayra KaThICYFa KYKBIFEI 0ap KaHIUIaT-
Tap TOOBIH KEHEHTY AfaM KYKBIKTaphl )KOHIH/EeT] YOKIII caiiyiay IpoIeciH jkakcapTysl MyMKIH JIeTl OoJnpkay-
Fa MYMKIHZIK Oepexi. 3epTTeyne Ky3bIpeTTi OpraHHBIH caiiyiay Ipolrecine KaThICTHI YITTHIK KYKBIKTHIK Oa3a-
HBIH KeMIIUTIKTEePiH 010 OOHBIHIIA MISIiM/Iep YCHIHBUIFaH. bamamanapaeiy 6ap OOybl HeTi3i KaJaHFaH Je-
MOKPATHSUIBIK MPUHIMITI caKTay/a )OHE YITTHIK 3aHHAMAHbI XaJIbIKAPAIBIK CTAHIAPTTAPFa COHKECTEHIIPY
MaKCaThIH/Ia 3aHHAMAJIBIK epexelepi e3repTy OOHbIHIIA YCHIHBIMIAP JKaCAIIIbL.

Kinm ce30ep: omOyncmeH, agaM KYKBIKTapbl, AaM KYKBIKTapbl >KOHIHIET1 YOKiJI, MapilaMeHTTIK MOJeb,
caifnay TopTibi, caiinay, Oanama, 3aHHaMAaJbIK PETTEy, OMOY/ACMEH HHCTUTYTHI.

B.C. Hcabexkosa, 5. 3anecHsl

®opMuUpoBaHNEe HOBOW MOJeJU U30pPaHKs HA OJKHOCTH Y OJTHOMO4YEHHOIO 110
npasam vesoBeka B PecnyOinmke Kazaxcran: npo0JieMbl H NepcneKTUBbI

B craTbe mccnenoBaHbl BayKHEHIINE acleKThl M30paHUs U BBIIBIDKCHUS KaHIUIATOB Ha JODKHOCTh
YHOIHOMOUYEHHOTO TO MpaBaMm 4enoBeka B PecmyOnmke Kasaxcran, mpoBeneH riryOOkwid aHATU3
(YHKIMOHMPOBAHUS CYIIECTBYIOIIEH cucTeMbl OMOYICMEHOB B cTpaHe. Kpome Toro, B mccnenosa-
HUHY TOJYEPKHYTa BaKHOCTh MIPUHSITHUS METO/a, TIO3BOJISIOIIETO BBIIBUTATh HECKOIBKO KaHIUAATOB B
mporecce BeIOOpoB oMOyncMeHa. B xone mccnenoBanus OblIM TIATETHHO M3YYCHBI PA3IUYHBIC 3a-
KOHOJaTenbHbIe TOKyMeHTHI cTpad CHI', HarmoHambHBIC 3aKOHBI U MEXKIyHapoaHas IpaBoBas 0asa,
OIpeAeIIIoNINe TIPaBOBOH craTyc oMmOyacMmeHa. l3ydeHue MeXIyHapOIHOH NPaKTHKH H30paHHs
VY0THOMOYEHHOTO MO MpaBaM Yel0BeKa I0Ka3ano, 4YTO METOAOJOTUs, UCIONb3yeMasl B Ka3aXxCTaH-
CKOM 3aKOHOJATENbCTBE, HECKOIBKO OTPAaHMYEHa, 3TO MO3BOJIIET, B CBOIO OYEPE/b, MPENOI0KHUTD,
YTO paclIMpeHne Kpyra KaHIuAaToB, HMEIOIINX MPaBoO Ha y4acTHE B BHIOOPAX, MOTJIO ObI YIIyqIINTh
nponecc u30paHus YMOJTHOMOYEHHOTO 10 MpaBaM YeloBeKa. ABTOpAaMU HPEIOKEHBI PEIIeHHs M0
YCTpaHEHHIO HEJOCTATKOB HAIIMOHAIBHOW NPaBOBOH 0a3bl, Kacaloluecs Mmpouecca BEIOOPOB KOMIIE-
TEHTHBIM OpraHoM. J{aHbl peKOMEHJalliH 10 H3MEHEHHIO 3aKOHOAATEeNIbHbIX MOJI0KEHUH C IeNBI0 CO-
OJIFOJICHUSI OCHOBOIIOJIATAIOIIET0 IEMOKPAaTHIECKOTO PHHITUIIA HAJTMYHS aJIbTepPHATHB U IIPUBEIICHUS
HAIlMOHAIBHOI'O 3aKOHOJIAaTEIbCTBA B COOTBETCTBUE C MEXKAYHAPOAHBIMU HOPMAMU.

Kniouesvle crosa: oMOyInCMeH, TpaBa 4elOBeKa, YTIOJHOMOYCHHBIA MO MpaBaM YEIOBEKa, Mmaplia-
MEHTCKasi MOJICJb, MPOIeypa U30paHus, BEIOOPHI, albTePHATUBHOCTD, 3aKOHOIATEIbHAS PETIaMEH-
TaIus, KHCTUTYT OMOYJICMEHa.
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International protection of intellectual property rights: cooperation of the
Republic of Kazakhstan within WIPO

The article is devoted to the consideration of the issue of international cooperation of the Republic of Ka-
zakhstan and the World Intellectual Property Organization. The author explores the role of WIPO in the field
of intellectual property protection, international agreements of which it is the administrator. The article de-
scribes in detail the process of the formation of the Republic of Kazakhstan as a full member of the interna-
tional institutional mechanism of WIPO for the protection of intellectual property rights within the UN. The
main events held and adopted by the Republic of Kazakhstan with the assistance of this international organi-
zation are considered. Moreover, the author also considers WIPO projects in which the Republic of Kazakh-
stan will participate in the near future, such as the creation of technology and innovation support centers
(TISCs) in our country. The article gives an assessment and the role of WIPO in the organization of the
mechanism for the protection of intellectual property rights in Kazakhstan. The international organization
provided assistance to our country in matters of harmonization of legislation with international standards, dig-
italization of services, professional training of personnel and expansion of international cooperation.

Keywords: intellectual property, international organizations, innovative development, World Intellectual
Property Organization, international agreements, national economy, competitiveness, digital technologies, in-
ternational cooperation.

Introduction

Justification of relevance. At the end of the 19th century, the first non-governmental organizations were
created to protect individual industrial facilities. So, in 1878, the International Association of Manufacturers
of Goods and Services (Inta) was formed, uniting more than 6,500 trademark owners and specialists from
180 countries. The purpose of this organization is to protect the rights of consumers, as well as to ensure the
competitiveness of business. The first international organization dealing with industrial property was estab-
lished in 1897 and became an international non-governmental association — the International Association
for the Protection of Industrial Property (AIPPI). It aspired exclusively to non-commercial goals aimed at
harmonizing industrial property legislation in different countries. In the 20th century, various industry asso-
ciations emerged, such as the International Council of Societies for Industrial Designs (ICSID), founded in
1957, the International Organization for Combating Counterfeit Products (IACC), established in 1979, and
others. Non-governmental organizations began to cooperate, which led to the interaction of national organi-
zations and professionals in the field of industrial property. National patent attorneys have also come togeth-
er around the world and cooperate in their professional cross-border activities.

The entry of the Republic of Kazakhstan into the global economic space has created the need to change
the state approach to the protection of intellectual property at all levels — both at the national and at the level
of interstate relations. That is why international agreements aimed at regulating international relations in the
field of intellectual property should be considered comprehensively.

The sphere of intellectual property affects all aspects of life. In any sector of the economy, health care,
education and science, culture and agriculture, the results of intellectual labour are created and used. These
are research and development projects, technological solutions, works of science, literature and art, trade-
marks, software products, etc. All of them are objects of intellectual property. The improvement of the inter-
national legal mechanism and national legal regulation in the field of intellectual property at the present stage
is the reason for a fundamental change in the mechanism of international cooperation on intellectual property
issues. At the same time, the decisive factors influencing the organization of international cooperation in this
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area are the multiple composition and complexity of international legal regulation agreements, as well as in-
ternational universal and regional integration.

In confirmation of the importance of the issue of protection and development of intellectual property
rights, in 2010, WIPO experts developed and published “Guidelines for the development of strategies in the
field of intellectual property in countries with economies in transition”, 2012 WIPO published “Methodology
for the development of national strategies in the field of intellectual property”, consisting of three parts.

These WIPO documents insist that each member state must adopt a National Strategy in the field of in-
tellectual property. The strategy should be a set of measures designed and implemented by the government to
encourage and facilitate a coordinated approach to the effective creation, development, management and pro-
tection of intellectual property at the national level in order to support the development direction of a coun-
try. A national intellectual property strategy should take into account the relationship between intellectual
rights and the economic, social, cultural, technological, legal and institutional conditions of the country, and
assist the government in developing and regulating IP policies and regulations in a manner that contributes to
the development of the country.

The need to regulate this area of property has led to the state taking on coordinating and legislative
functions in the domestic protection and international legal protection of copyright and patent rights. The
National Development Plan of the Republic of Kazakhstan until 2025, as one of the development priorities,
identified task No. 7 “Development of its own scientific, technological and innovation base”, the essence of
which is to create an administrative and legal mechanism on the basis of the AIFC for the registration and
protection of rights to intellectual property. The understanding of the importance of the development of this
sector of the economy by the leadership of Kazakhstan is confirmed by the steady course towards creating
favourable investment and tax conditions for modern high-tech, energy-saving, environmentally friendly in-
dustry.

The main goal of this study is a comprehensive analysis of the participation of the Republic of Kazakh-
stan in the institutional mechanism for the protection of intellectual property rights within WIPO. The entry
of the Republic of Kazakhstan into the global economic space has created the need to change the state ap-
proach to the protection of intellectual property at all levels — both at the national and at the level of inter-
state relations. Today, international organizations play a significant role in deepening and developing rela-
tions between countries in the fields of politics, economics, law and culture. They represent a stable organi-
zational and legal form of cooperation between states in various fields of activity.

Methods and materials

The author used the method of legal formal logic in the form of deduction and induction in the process
of scientific research of the chosen topic. Thanks to deduction, it was possible to make a conclusion from the
general (international standards of the World Intellectual Property Organization) to the particular to the rele-
vant law or a set of laws of a certain direction. The induction method was used to analyze the mechanism of
the formation of Kazakhstan as a full-fledged subject of international intellectual property law within the
framework of WIPO, on the basis of which the final conclusion was formulated. When conducting a scien-
tific study through a comparative legal analysis on the involvement of such countries as Kyrgyzstan and the
Russian Federation in a single global network of WIPO TISCs, it was concluded that Kazakhstan needs to be
involved in this project.

Discussion

The World Intellectual Property Organization (WIPO) is the most authoritative international organiza-
tion, which has as its immediate goal to promote the protection of intellectual property throughout the world.

WIPO today is a global forum for policy, cooperation, services and information in the field of intellec-
tual property. Today, WIPO includes 193 member countries, 69 intergovernmental organizations and 284
NGOs, the international organization is the curator of 24 international treaties in the field of intellectual
property. WIPO operates on the basis of the Convention signed in Stockholm in 1967, which was the result
of the meeting of the member states of the Paris and Berne Unions [1].

In its activities, WIPO analyzes and promotes the development of the international legal framework in
the field of intellectual property, develops and expands the international infrastructure of intellectual proper-
ty, attracts and promotes the development of intellectual property in developing countries. According to the
convention, WIPO promotes the protection of intellectual property in the world through the formation of in-
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ternational platforms, programs and treaties, supports the administrative functions of existing agreements in
the field of intellectual property.

WIPO is currently paying close attention to the protection of intellectual property rights on the global
Internet. Thus, the program was developed in the context of the interaction of the Internet, digital technolo-
gies and the intellectual property system. The main tasks within the framework of this program are the provi-
sion of information, the provision of services in electronic form, the global and regional integration of devel-
oping countries into the Internet space. Also important is the application of intellectual property rights to
transactions on the Internet and the resolution of disputes online, including the adoption of the basic princi-
ples of a uniform policy for resolving disputes in the field of domain names.

The WIPOnet project is aimed at creating a single global intellectual property network that allows real-
time communication between various intellectual property offices through communication technologies.

Attaching particular importance to the development of the field of intellectual property, the Republic of
Kazakhstan has been a member of WIPO since 1993, having signed the following fundamental documents:
the WIPO Establishment Convention of 1967; Paris Convention for the Protection of Industrial Property of
1883; the Madrid System for the International Registration of Marks of 1891; Patent Cooperation Treaty of
1970.

In 2001, the Minister of Justice of the Republic of Kazakhstan and the Director General of WIPO
signed an Agreement on the program of bilateral cooperation between the Government of the Republic of
Kazakhstan and WIPO [2], which provided for the following activities:

v improvement of the national legislation of the Republic of Kazakhstan in the field of intellectual
property;

v’ consultations and examinations of normative legal acts of the Republic of Kazakhstan by WIPO ex-
perts in the Republic of Kazakhstan or at WIPO headquarters;

v improvement of the system for ensuring the protection of rights to objects of intellectual property in
the Republic of Kazakhstan;

v' provision of legal and technical assistance provided by WIPO to the Republic of Kazakhstan on the
issues of the Agreement on Trade-Related Aspects of Intellectual Property Rights, signed in Marrakesh on
14 April 1994 (TRIPS Agreement);

v’ provision of relevant Kazakhstani organizations with review and regulatory materials available in
WIPO in the field of intellectual property;

v organization of lectures, seminars or symposiums for specialists of justice, internal affairs, prosecu-
tor's office, courts, customs and antimonopoly authorities of the Republic of Kazakhstan;

v' assistance in dissemination in the Republic of Kazakhstan of international experience in using the in-
tellectual property system, in particular, in the transfer of technologies, licensing, marketing, evaluation of
intangible assets of intellectual property;

v' assistance in establishing regional centers for patent information and services in the Republic of Ka-
zakhstan.

As a result of fruitful cooperation between the Republic of Kazakhstan and the international organiza-
tion within the framework of the above-mentioned Agreement, our country has acceded to the following in-
ternational WIPO treaties:

- Protocol to the Madrid Agreement Concerning the International Registration of Marks (Madrid, June
28, 1989), Kazakhstan since May 27, 2010;

- Nairobi Agreement on the Protection of the Olympic Symbol (adopted in Nairobi on September 26,
1981), Kazakhstan from November 9, 2010;

- Patent Law Treaty (adopted in Geneva on June 1, 2000), Kazakhstan since May 2, 2011.

A further step to improve domestic legislation in the field of protection of intellectual property rights on
February 17, 2012, is the adoption of the law “On Ratification of the International Convention for the Protec-
tion of Performers, Producers of Phonograms and Broadcasting Organizations”, which enables the state to
take measures to protect domestic individuals and legal entities.

In order to ensure equality and simplify the procedure for registering the rights of Kazakhstani appli-
cants registering trademarks abroad, and foreign applicants registering trademarks in Kazakhstan, in our
country on April 8, 2012, the law “On Ratification of the Singapore Treaty on the Law of Trademarks” was
adopted, which provides for a simplified procedure for registering trademarks, including using electronic
means of communication.
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With the active participation of the Permanent Mission, a representative of Kazakhstan was hired to
work in the WIPO system for the position of a consultant for the Eastern European countries department on
copyright, which indicates the high authority of Kazakhstan, which it enjoys with the leadership of WIPO.

The effectiveness of cooperation and the active position of the Republic of Kazakhstan in WIPO is evi-
denced by the fact that from October to December 2015, the Permanent Mission of the Republic of Kazakh-
stan was the coordinator in the Regional Group of Central Asia, Eastern Europe and the Caucasus.

One of the forms of fruitful cooperation with the World Intellectual Property Organization is holding
regular seminars on protection against audio and video piracy, counterfeiting, enforcement of copyright, with
the participation of representatives of intellectual property protection agencies from the CIS countries, repre-
sentatives of ministries and departments of the Republic of Kazakhstan.

For a long period, within the framework of the WIPO Academy, fruitful cooperation has been carried
out in the framework of the training of Kazakhstani specialists in the field of patent law, including harmoni-
zation of national legislation on licensing of industrial property objects, law enforcement and judicial prac-
tice in resolving disputes on infringement of intellectual property rights.

As part of the prospective cooperation between Kazakhstan and the international organization, starting
from last year 2022, the Summer School of the World Intellectual Property Organization has been held in our
republic. The WIPO Summer Schools Program on Intellectual Property is designed for undergraduate and
master's students specializing in one of the fields of science, as well as young professionals of any profile
who may be interested in intellectual property issues. The number of listeners was more than 60 people, in-
cluding representatives of not only the Republic of Kazakhstan, but also other states such as Tajikistan, Uz-
bekistan, Russia, Bulgaria.

The value of such training lies in the fact that highly qualified specialists in the field of intellectual
property are involved as speakers — representatives of WIPO, patent attorneys, business representatives and
experts in the field of intellectual property of the Republic of Kazakhstan. The main focus is on researching
the most popular topics in the field of intellectual property, such as intellectual property valuation, branding,
asset management, creative sector, technology transfer and licensing. The summer school program includes a
series of interactive lectures, practical tasks, simulation exercises and group projects [3].

Results

In the conditions of innovative development of the Republic of Kazakhstan, the economic component of
intellectual property acquires priority, the main task of which is to stimulate the growth of the national econ-
omy. As a rule, innovations are objects of intellectual property applied in practice. The main task of the intel-
lectual property institution is to stimulate the growth of the national economy.

Within the framework of the World Intellectual Property Organization (WIPO), a project is being im-
plemented to create technology and innovation support centers (TISCs). The WIPO TISC Program enables
inventors from developing countries to access high-quality technical information and services stored in local
databases, thereby enabling the innovative potential of such inventors to be realized, as well as to create new
products and to register, protect and control intellectual property rights on it [4].

The first TISC Global Conference was held in 2021 and was hosted by WIPO and the China National
Intellectual Property Administration (CNIPA). The main purpose of the event was to talk about the ad-
vantages of countries' involvement in a single global TISC network. Among the post-Soviet countries, only
two countries are participants in this Program — Russia and Kyrgyzstan. The Russian Federation has been
participating in the Program for the Creation of Technology and Innovation Support Centers since 2011, and
today it is one of the largest networks in the world, with more than 170 centers in 70 regions of the country.

Kazakhstan has all the data to participate in this global network and build innovative capacity, in addi-
tion, in 2021, the National Patent Office of the Republic of Kazakhstan signed an Agreement on Guaranteed
Service for TISCs with WIPO leadership. Within the framework of the Program, as partners-participants of
the project and the development of the network, TISCs have already been attracted, through the conclusion
of an agreement — Karaganda Buketov University, Kazakh-British Technical University, Atyrau University,
Nazarbayev University.

In conclusion, it should be noted that membership, fruitful cooperation within this organization and the
ratification of the basic international treaties of WIPO made it possible to harmonize the national legislation
of Kazakhstan in accordance with accepted international obligations, including in terms of protecting the
rights of Kazakh authors and copyright holders abroad. At the same time, the improvement of national
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legislation, digitalization of services, professional training of personnel and expansion of international
cooperation remain priority tasks for Kazakhstan in the field of intellectual property development.

Conclusion

Summing up the results of the study, the following aspects of cooperation between the Republic of
Kazakhstan and WIPO can be noted:

1. WIPO provides Kazakhstan with technical assistance on patent issues, organizes training and
advanced training for employees of patent offices, and assistance in harmonizing legislation with
international standards.

2. WIPO provides Kazakhstani universities and research centers with assistance in intellectual property
research related to the development of new technologies and the transfer of knowledge, which, in turn, opens
up the possibility of translating discoveries made in laboratories into goods and services that have market
potential.

3. Within WIPO, Kazakhstan has access to the WIPO PATENTSCOPE database, which stimulates in-
novation by providing free access to patent documents. PATENTSCOPE is one of the world's richest reposi-
tories of human patent knowledge. The PATENTSCOPE database searches 110 million patent documents,
including 4.6 million published International Patent Applications (PCTs). It is noteworthy that since April
2019, this database also includes information on artificial intelligence.

4. The WIPO system provides a mechanism within the Madrid System through which users of the inter-
national trademark system are able to obtain protection for their brands in the world markets. Kazakhstan's
participation in the WIPO global platform allows effective protection of the brands of Kazakhstani compa-
nies and promotion of domestic products to global markets. Branding, in turn, helps such companies to de-
velop and act as the driving force behind the growth of our country's economy.

5. The role of WIPO in the protection of geographical indications and appellations of origin of goods is
high in order to increase the attractiveness of the goods they produce in order to increase the competitiveness
of the companies that produce them. Based on the recommendations of international experts on improving
the norms in the field of intellectual property in accordance with international legal experience, in the Repub-
lic of Kazakhstan, from June 20, 2022, geographical indications are recognized as an independent object of
intellectual property [5]. Geographical indications are powerful marketing tools that increase the commercial
appeal of the products they represent.

The positive effects of promoting regional brands include: economic development of regions by in-
creasing the volume of production and services; stimulation of domestic producers, thanks to state support
measures; development of ethnographic tourism, as well as maintaining the image of the regions, contrib-
uting to the investment in their economy. The advantages of registering regional brands as objects of intellec-
tual property are that it allows protecting the interests of their producers [6].

Currently, 49 appellations of origin are registered in the State Register of Appellations of Origin of
Goods of the Republic of Kazakhstan, of which 17 are national, 32 are foreign. Among the national ones,
such names as “Saryagash”, “Arys” for mineral waters, “Kokshetau” for ice cream, “Shubarkol” for coal,
“Rudny tan” and “Rudny kozhe” for fermented milk products, “Lepsinsky” in relation to honey, “Bu-
laevskoe” in relation to butter and others, among foreign ones, “Essentuki”, “Borjomi”, “Nabeglavi” in rela-
tion to mineral waters, “Khvanchkara”, “Kindzmarauli” in relation to wines, “Parmesan”, “Gorgonzola” for
cheeses, “Sevanskaya” for trout and others [7].

6. Kazakhstan, within the framework of WIPQ, participates in WIPOnet (a global network of intellectu-
al property that connects national organizations of different states online). As part of this program, the state
has reliable access to the most confidential data on intellectual property. The main purpose of WIPOnet is to
support the process of deploying adequate local infrastructure in intellectual property offices, with a focus on
developing infrastructures in developing countries.

Within the framework of this project, states are provided with all the necessary software and hardware
that will allow these offices to connect to the Internet and use some of the communication and information
services of WIPO. WIPOnet and WIPQO's intellectual property services now available online are unique in
that they bridge the gap between developed and developing countries in terms of technical access to and use
of networked systems.

Issues of use and protection of intellectual property occupy an increasingly important role in foreign
economic activity. Developed countries of the world have long made progress in the field of intellectual
property the main source of their wealth. Trade in creative products such as music and films, books and art-
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work, food, medicine, cost-effective environmentally friendly technologies, integrated circuits and computer
software products is becoming the main source of income for highly developed countries. The most im-
portant factor in the development of innovation is the use of intellectual property and the protection of its
rights. Effective economic circulation of intellectual property by balancing the rights and legitimate interests
of subjects of legal relations is able to ensure the unity of supply and demand for the results of intellectual
activity, the development of scientific and technical research, their industrial implementation, the production
and consumption of new competitive goods and services.

Kazakhstan needs to expand innovation activities and increase competitiveness through the develop-
ment of the national intellectual property system. It would be appropriate to note that the first steps in this
direction have already been taken by the adoption of the Concept for the Development of Creative Industries
for 2021-2025, which will not only increase the percentage of implementation of creative industries that
contribute to innovative progress, but will also have a bonus effect on the performance of the entire national
economy. Creative industries include sectors of the economy raw materials of which are imagination, crea-
tivity and intellectual capital (intellectual property). It's no secret that the creative industries around the world
have a very high economic potential, as they show higher productivity and profitability, and are more attrac-
tive as employers. It is the creative industries in the world today that act as the main source of new technolo-
gies, new industries, new material goods and important economic advantages for the country.
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J.A. AOmakumoBa

3uATKepJIiK MEHIIIK KYKBIKTAPBIH XaJIbIKAPAJIBIK KOpPFay:
JA3MY menodepingeri Kazakcran Pecny0uKachbIHbIH BIHTBIMAKTACTBIFbI

Maxkana Kazakcran PecryOnmkacsl MeH JIYHHEXKY3ITIK 3UATKEPITIK MEHITIK YHBIMBI apachIHIAFbl XaJbIKapa-
JBIK BIHTBIMAKTACTHIK MOCEJIECiH KapacThIpyFa apHalFaH. ABTOP XalBIKAPaJbIK KENiCiM OKIMIILIri OCHI
YHBIM OOJIBIT TaOBUIATBIH 3UATKEPIIK MEHIIIKTI Kopray canaceiHgarsl JJ3MY pemnin 3eprreren. Kasakcran
Pecnyonukaceinbiy BYY mieHOepinzae 3WSATKEpIIiK MEHIIK KYKBIKTapblH KoprayablH JI3MY Xanblkapaibik
MHCTUTYLHOHAJIBIK MEXaHM3MIHIH TOJBIKKAH/IBI MYIIECI PETiHAE KaJbITAacy Mpoleci erxei-Terkeiln cu-
nattanrad. Ochl XaJbIKapalbIK YHBIMHBIH KoMeriMeH Kazakcran Pecriybnukace! sxy3ere acbpraH, KaObUIIaH-
FaH HeTi3Ti ic-mapanap KapacTelpsuinel. ConblMeH KaTap, Kaszakcran PecmyOmikacs! skakbiH Oonamaxra Ka-
TeicaThiH JI3MY¥ sko0anapsl 1a 3epeleHreH, MbIcaibl, Oi3/iH enimizae TexHomorusiap MeH HHHOBALUSIIAP-
161 Kopay opransikTapeiH (TUKO) xypy. XKymsicra JI3MY-ueiH Ka3akcTanmarbl 3UATKEPIIiK MEHIIIK Ky-
KBIKTapBbIH KOpFay MEXaHHU3MIiH YHBIMIACTBIPYIarsl pei GarananraH. XaJblKapajblK YHbIM Oi3/iH eire 3aH-
HaMaHBl XaJIBIKApAJIbIK CTaHJapPTTapFa COMKECTeHIIpy, KbI3METTepi Hu(pIaHablpy, Kaapiapabl Kaciou na-
sipJIay JKOHE XaJIbIKapajbIK bIHTBIMAKTACTHIKTHI KEHEUTY MaceneNepiHie KOMeK KOpPCEeTTi.

Kinm coe30ep: 3USATKEPIiK MEHILIK, XaJbIKapaliblK YHBIMIap, MHHOBAIMSUIBIK AaMy, JlyHHeKY3iTiK 3UITKEPITiK
MEHIIIK YIBIMBI, XaJbIKapaJIbIK MApTTap, YITTHIK 9KOHOMHKA, 0dCeKere KaOiIeTTUTK, U(PIIBIK TEXHOIOTH-
JIap, XaJIbIKapalblK bBIHTHIMAKTACTHIK.
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JI.A. AOmakumoBa

MexayHapoaHas 3a1IUTA IPAB HHTEJIEKTYAJIbHOH COOCTBEHHOCTH:
corpyaunuyectBo Pecny0imkn Kazaxcran B pamkax
BceMupHoii opranu3anum MHTEJJIEKTYaJIbHOH COOCTBEHHOCTH

CraThsl TIOCBSIIIEHA PACCMOTPEHUIO BOIPOCA MEKAYHApOIHOTO coTpyaHuuecTBa Pecrnybmuku Kazaxcran u
BceemupHoit opranmzanum uHTEIekTyanbHoi cobctBenHocTH (BOUC). ABTOp mccaenyer poias BOUC B
cdepe oxXpaHbl HHTEIUIEKTYaIbHONH COOCTBEHHOCTH, MEX/YHAPOAHBIE COTIALIEHHS, aAMHHUCTPATOPOM KOTO-
PBIX OHa SIBIISIETCS, MOAPOOHO OIMCHIBAET Hpoliecc cTaHoBIeHNs PecrryOnikn Kazaxcran B kadecTBe MMOJHO-
MPaBHOTO WIEHAa MEXIYHAPOJHOTO MHCTUTYIHOHANEHOTO Mexann3sma BOVIC mo 3amure mmpaB MHTEIUICKTY-
anpHOM cobcTBeHHOCTH B pamMkax OOH. PaccMoTpeHB! OCHOBHEBIE MEPOIIPUSITHS, IPOBEACHHbBIE W IIPHHSTHIC
Pecrry6nmikoit KasaxcraH npu coneicTBUH 3TOH MEXIyHapoJHOH opraHusanuu. Kpome Toro, oHa paccMar-
puBaet u npoektel BOUC, B koTopsix Pecnybmnka Kasaxcran OyzeT yyacTBoBaTh B Onpkaiimee Bpems, Ta-
KHe KakK co3/1aHKe B Haulel cTpane LleHTpoB moaepKKH TeXHOJIOTHil 1 HHHOBauuil. B paboTe naHa oreHka u
nokazaHa poiab BOMC B opranmsanuy MexaHH3Ma 3aIlUTHl IpaB MHTEIUIEKTYalnbHOU coOcTBeHHOCTH B Ka-
3axcTaHe. Mex/IyHapoHas opraHM3alus oKasana MOMOILb Hallel CTpaHe B BONPOCaX FapMOHHU3ALUU 3aKO-
HOZATENbCTBA C MEXKIYHApOIHBIMU CTaHAAPTaMH, HHU(PPOBU3ALUK YCIYT, MPOPECCHOHATBHOM OOYYeHUH
Ka/IpOB U PaCIIUPEHUH MEXKIYHAPOIHOTO COTPYAHHYECTBA.

Kniouegvie crosa: MHTEIIEKTyanbHasi COOCTBEHHOCTb, MEXKIYHAPOJHBIC OPraHU3allMH, MHHOBALIHOHHOE Pa3-
BUTHE, BeeMupHasi opraHu3anus MHTEIUICKTYalbHOH COOCTBEHHOCTH, MEXKIYHApOIHBIE JTOrOBOPHI, HAIHO-
HaJbHas ’KOHOMHUKA, KOHKYPEHTOCIOCOOHOCTD, IU(POBBIE TEXHOIOTUH, MEKAYHAPOIHOE COTPYTHUIECTBO.
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Legal aspects of investment facilitation of the Shanghai Cooperation Organization
member states

One of the main goals of the Shanghai Cooperation Organization (SCO) is to implement economic and trade
cooperation on the basis of equal partnership. Frequent events on economic and trade cooperation between
the SCO member states not only contribute to the process of trade and investment facilitation, but also put
forward higher requirements for the simplification of investment procedures in the economy and trade. The
“Declaration on the Establishment of the Shanghai Cooperation Organization proposed to start negotiations
on the simplification of investment procedures, the “Charter of the Shanghai Cooperation Organization” facil-
itated the process of simplifying investment procedures, and the signing of memoranda and protocols, etc.
jointly contributed to the simplification of investment procedures in the form of soft laws. However, the main
content of the SCO investment facilitation is reflected in international soft law documents. The lack of simpli-
fication of procedures at the stage of access to investments and the inability of the existing mechanism for
settlement of investment disputes to meet the needs of the SCO limit the development of economic and trade
cooperation of the SCO. Therefore, it is recommended to draw lessons from the experience of facilitating
simplification of procedures, according to which member States should review or negotiate bilateral invest-
ment treaties, gradually introduce a model of a preliminary national regime plus a negative list, create a
mechanism for resolving SCO investment disputes and support the establishment of SCO economic and trade
cooperation.

Keywords: Shanghai Cooperation Organization; investment facilitation; investment access; investment dis-
pute settlement mechanism.

Introduction

In June 2001, the “Declaration on the Establishment of the Shanghai Cooperation Organization” pro-
posed to launch a program of negotiations on investment facilitation. In June 2022, the “Charter of the
Shanghai Cooperation Organization” facilitated the investment facilitation process. In September 2015, the
Economic and Trade Ministers of the SCO member states at the 14th meeting approved the establishment of
a trade facilitation working group, which for the first time established a special working mechanism to pro-
mote trade facilitation, and made promoting the level of trade facilitation a key task of regional economic
cooperation. The SCO member states have promoted the process of economic and trade investment facilita-
tion in customs, finance, transportation and other aspects, and also strengthened practical cooperation in ag-
riculture, energy, science and technology and other fields. While promoting the process of trade and invest-
ment facilitation, it also puts forward higher requirements for economic, trade and investment facilitation.
This article aims to study the trade facilitation of the SCO from the perspective of international law, improve
the level of regional economic and trade investment facilitation, and promote the continuous broadening of
investment cooperation fields among member states and the continuous deepening of regional economic and
trade cooperation.

Materials and methods

In the process of writing the article, the methods of historical analysis, literary and comparative legal
analysis were used. The main purpose is to analyze the current difficulties in SCO investment facilitation
through relevant documents, laws and regulations, resolve the conflicts and contradictions in the process of
economic and trade cooperation from the perspective of international law, and promote the development of
economic, trade and investment facilitation among the SCO member states.

* Corresponding author. E-mail: zhangju@hrbipe.edu.cn
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This article uses a series of important documents of the SCO, including the Memorandum and the Out-
line of Multilateral Economic and Trade Cooperation of the SCO Member States. At present, the research on
trade facilitation mainly focuses on two aspects. One is how to evaluate the level of trade facilitation. The
second is to explore the impact of trade facilitation on trade scale and economic benefits. Provide a reference
and a basis for this study. This paper also makes a comparative analysis of the laws of the SCO member
states to find more effective legal ways to improve the convenience of investment among the SCO member
states.

Results and discussion

Legal basis for SCO investment facilitation. Investment facilitation was clearly stated for the first time
in the “Investment Facilitation Action Plan (IFAP)” published by the Asia-Pacific Economic Coopera-
tion (APCE) in 2008, defining it as: “To achieve the goal of attracting foreign investment, a number of
measures are taken at all stages of the investment cycle to maximize effective management and effective-
ness” [1]. In 2001, the Shanghai Cooperation Organization was established. Kazakhstan, China, Kyrgyzstan,
Russia, Tajikistan and Uzbekistan jointly signed the “Declaration on the Establishment of the Shanghai Co-
operation Organization”. Article 9 stipulates that the “Shanghai Cooperation Organization” will make use of
the cooperation between member states. There are huge potential and extensive opportunities for mutually
beneficial cooperation in the field of economy and trade, and we strive to promote the further development
of bilateral and multilateral cooperation and the diversification of cooperation among member states. To this
end, the trade and investment facilitation negotiation process will be launched within the framework of the
“Shanghai Cooperation Organization”, a long-term multilateral economic and trade cooperation outline will
be formulated, and relevant documents will be signed [2]. In 2002, Article 3 of the SCO Charter “Direction
of Cooperation” stipulates that various forms of regional economic cooperation should be supported and en-
couraged, and trade and investment facilitation should be promoted to gradually realize the free flow of
goods, capital, services and technology [3]. The declaration of the heads of state of the SCO has repeatedly
emphasized the issue of investment facilitation.

The SCO cooperation mechanism for trade and investment facilitation. The SCO has successively es-
tablished a variety of official mechanisms, including the Prime Minister's Meeting Mechanism and the Eco-
nomic and Trade Ministers' Meeting Mechanism. These official institutional constructions provide an im-
portant foundation for the formulation of standards related to trade and investment facilitation [4]. In the cus-
toms field, member states have strengthened cooperation and coordination on issues such as customs mutual
assistance, customs statistics, and simplified transit procedures. In the field of technical regulations, stand-
ards and conformity assessment procedures, member states have established information exchange proce-
dures and mechanisms for technical regulations, sanitary and phytosanitary measures. In the field of e-
commerce, member states have launched the “Shanghai Cooperation Organization Regional Economic Co-
operation Network” and conducted regular maintenance. In the field of transportation, member states dis-
cussed and signed the “Intergovernmental Agreement on the Facilitation of International Road Transport
among the Member States of the Shanghai Cooperation Organization” and identified and implemented pri-
ority projects for road and railway interconnection in the region. In the financial field, the six countries estab-
lished the SCO Banking Consortium. Currently, it is actively carrying out bilateral and multilateral financial
pragmatic cooperation, expanding bilateral local currency settlements among member countries, and further
promoting the development of regional trade and investment. In addition, member states have also estab-
lished industrialist committees to promote cooperation between member states’ enterprises in the fields of
economy and trade, financial credit, science and technology, energy, transportation, communications, agri-
culture and other fields [5].

Domestic legislative practices on investment facilitation among SCO member states. The 1999 “For-
eign Investment Law of the Russian Federation” has been revised eight times. On the one hand, the federal
government formulates an outline aimed at attracting foreign direct investment and guarantees its implemen-
tation. On another hand, it formulates measures to attract international indirect investment, including seeking
international financial organizations and foreign investors. Loans that can finance the Russian Federation’s
development budget and federal-level investment projects [6]. In addition, Pakistan’s Foreign Private In-
vestment (Promotion and Protection) Law of 1976, the Investment Law of the Republic of Tajikistan, the
Foreign Investment Law of the Republic of Uzbekistan, the Investment Law of the Republic of Kazakhstan,
and the Foreign Investment Law of the Kyrgyz Republic have clarified. The legislative purpose is to attract
foreign investment. As the first element of investment facilitation, attracting foreign investment is a priority

42 BecTHuk KaparanguHckoro yHuBepcuTeTa



Legal aspects of investment facilitation...

consideration for SCO member states. The purpose of attracting foreign investment is not only to protect in-
vestment, but also to ensure that foreign investment is beneficial to the sustainable development of the host
country, taking sustainable development as the bottom line for attracting foreign investment.

Legal dilemmas in SCO investment facilitation. The main content of the SCO’s investment facilitation
is reflected in international soft law documents. In September 2001, the member states signed the “Memo-
randum of Understanding among the Governments of the SCO Member States on the Basic Objectives and
Directions of Regional Economic Cooperation and the Launch of the Process of Trade and Investment Facil-
itation” (referred to as the “Memorandum”), and in May 2002 Sign its protocol [7]. The main contents in-
clude: carrying out investment facilitation on the basis of referring to World Trade Organization (WTO)
rules to improve the economic development level of SCO member states; starting the investment facilitation
process is an important task for the SCO to carry out regional economic cooperation at this stage; investment
facilitation has passed. This can be achieved by removing trade and investment barriers step by step, expand-
ing information exchange on laws and regulations, and attracting and protecting mutual investment. In Sep-
tember 2003, the prime ministers of the six countries signed the “Outline for Multilateral Economic and
Trade Cooperation among the Member States of the Shanghai Cooperation Organization” (referred to as the
“Outline”). The outline proposes to implement trade and investment facilitation as the goal of economic and
trade cooperation (before 2010). The mid-term task is to implement trade and investment facilitation within
the framework of the SCO, including jointly formulating stable, predictable and transparent rules and proce-
dures and other plans. In the short term, we will actively promote the process of trade and investment facili-
tation, including jointly drafting multilateral agreements and a list of legal measures and a catalog of demon-
stration projects; according to the 2001 Memorandum of Understanding, we will fully reflect the economic
complementarity of the SCO member states in energy, transportation, and other fields to promote direct in-
vestment and cooperation between enterprises. In order to implement the goals and tasks stipulated in the
“Outline”, in September 2004, the SCO Prime Ministers’ Meeting adopted 9 resolutions including the Plan
of Implementation Measures for the “Outline”. In September 2015, China submitted a letter of acceptance to
the WTO for the Protocol to the Trade Facilitation Agreement. The entry into force and implementation of
the Protocol will help to create a convenient customs clearance environment and boost the confidence of im-
port and export enterprises, thereby further promoting the development of foreign trade and enabling Ka-
zakhstan has closer economic ties with Russia, China, Central Asia and even other countries, with deeper
mutual cooperation and broader development space. The 2019 new version of the “Outline”. In view of the
great obstacles in the advancement of the 2003 “Outline”, in order to better implement investment facilita-
tion, the SCO launched a new version of the 2019 Outline, which is more specific and more operable. Alt-
hough the SCO’s soft law on investment facilitation is fragmented and unsystematic, it is consistent with the
APEC Investment Facilitation Action Plan and RCEP in terms of attracting foreign investment, increasing
transparency, predictability and simplifying procedures. However, it coincides with the statement of the
APEC Investment Facilitation Action Plan and the RCEP. However, most of the above framework docu-
ments are expressed in the form of soft laws such as declarations, Memorandums and Outlines, and have no
specific rights and obligations and lack legal effect.

Insufficient facilitation at the investment access stage. Covering all stages of the investment cycle in-
cluding investment admission, investment operations and investment withdrawal. Judging from the legisla-
tive orientation of foreign investment laws in the SCO member states, the latter two are obviously more im-
portant than the former. Under public international law, states are not obliged to open their borders to for-
eigners, goods or capital. It was not until the start of national treatment for investment access, that is, the cre-
ation of a negative list, that the host country's concerns about granting free and convenient access to foreign
investment changed to a large extent. Some SCO member states have adopted negative lists. Currently, the
SCO member states that have adopted a negative list include China, India, Russia, Pakistan, Uzbekistan and
Tajikistan [8]. In October 2007, Russia passed the Law on the Access of Foreign Investments in Strategic
Economic Sectors, creating legal conditions for foreign investors to participate in investments in its econom-
ic sectors. Kyrgyzstan implements a completely open foreign investment access model [9]. There is no need
to issue any negative list. In contrast, Kazakhstan still follows a relatively backward approval method. This
means that investors cannot enjoy national treatment under bilateral investment treaties. It is worth noting
that among the bilateral investment agreements signed between China and other member states of the SCO,
only the bilateral investment agreements between China and Russia, China and India, and China and Ukraine
stipulate national treatment clauses. This means that between China and Kazakhstan, investors cannot enjoy
national treatment in accordance with the bilateral investment agreement.
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The existing investment dispute settlement mechanism cannot meet the needs of the SCO. The Interna-
tional Center for the Settlement of Investment Disputes (ICSID) is currently the only international arbitration
institution that resolves investment disputes between foreign investors and host governments. However,
since Tajikistan has not yet joined, the SCO cannot directly stipulate the arbitration rules applicable to
ICSID. Similarly, since some member states have not yet joined the WTO, the WTO dispute settlement
mechanism cannot be applied. Therefore, the SCO currently does not have a corresponding dispute settle-
ment mechanism. If a dispute arises between investors and cannot be resolved in an effective way, it will
lead to friction and loss of investment confidence in each other.

The existing investment dispute settlement mechanism cannot meet the needs of the SCO. ICSID is cur-
rently the only international arbitration institution that resolves investment disputes between foreign inves-
tors and host governments. However, since Tajikistan has not yet joined, the SCO cannot directly stipulate
the arbitration rules applicable to ICSID. Similarly, since some member states have not yet joined the WTO,
the WTO dispute settlement mechanism cannot be applied. Therefore, the SCO currently does not have a
corresponding dispute settlement mechanism. If a dispute arises between investors and cannot be resolved in
an effective way, it will lead to friction and loss of investment confidence in each other.

Experience in promoting facilitation worth learning from. Based on international organizations, only
APEC's “Investment Facilitation Action Plan” puts forward a clear definition of investment facilitation and
proposes 8 principles, of which transparency, predictability, procedural simplification and regional economic
integration cooperation are the core elements. The SCO's facilitation of investment facilitation provides a
sample and reference. Among the members of the SCO, China and Tajikistan have opened a “Single Win-
dow” for international investment, providing technical support to maximize the effectiveness and efficiency
of investment management behaviors. In August 2020, China Hainan International Investment “Single Win-
dow” was officially launched, providing investors with “One-Stop” services, demonstrating the service func-
tion of maximizing efficiency [10]. The “Investment Law of the Republic of Tajikistan stipulates 2 articles
in the general provisions, and even specifically sets up Article 23 “Single Window” to Provide Assistance to
Investors [11]. This legislative model is worth learning from by other SCO member states.

Legal advice on promoting investment facilitation in the SCO. Conduct revision or negotiation of bilat-
eral investment treaties. Before the SCO launches a regionally integrated investment facilitation agreement,
it can conduct bilateral investment treaty revisions or negotiations as a transition. In particular, regarding the
sustainable development of attracting foreign investment and the regulatory procedures of the host country,
bilateral investment treaties that simply emphasize attracting investment have become a thing of the past, and
the signing of balanced treaties is becoming more and more common. The United Nations Conference on
Trade and Development (UNCTAD) mentioned that an increasing number of countries have made it clear in
the preambles of their treaties that the objectives of investment facilitation and protection must not be at the
expense of other key public policy objectives [12]. Since there are differences in the application of these
standards among the SCO member states, the expressions in the preamble of the bilateral investment treaty
should be as unified as possible. The SCO member states should recognize each other and uniformly stipu-
late procedural simplification clauses in the bilateral investment treaty, which will benefit the host country.
The sustainable development of investment is also in line with the fundamental interests of the home country
of investment. In addition, the practices of China’s Hainan Free Trade Port and the international investment
“Single window” provisions of the Investment Law of the Republic of Tajikistan can be borrowed from the
SCQ’s bilateral investment treaty.

Gradually establish a model of access country treatment plus a negative list. Pre-Establishment National
Treatment refers to the treatment given to foreign investors and their investments that are no less favorable
than domestic investors and their investments during the stages of enterprise establishment, acquisition, and
expansion [13]. Its core is to grant foreign investment access rights. The Negative List refers to a list of all
management measures for foreign investment that are inconsistent with national treatment and most-favored-
nation treatment [14]. The implementation of this model is of great significance to the SCO. When formulat-
ing the negative list, it is impossible to fully foresee major technological innovations in the economic and
trade field in the future. Therefore, it can be gradually reformed to allow more flexible investment methods.

Establish an SCO investment dispute settlement mechanism. Establish a permanent establishment. Cur-
rently, there are two permanent institutions of the SCO, namely the secretariat in China and the anti-terrorist
agency in Uzbekistan. Therefore, it is recommended to establish a permanent institution dedicated to the set-
tlement of investment disputes. The investment dispute settlement mechanism needs to comprehensively
stipulate the scope of application of dispute settlement, including disputes arising from investments between
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member states, between member states and private individuals of their own or other member states, and be-
tween private individuals of different member states. Any disputes arising from the rights and obligations
stipulated in the relevant agreements and future documents of the SCO investment field between the parties
can be resolved through it. In terms of enforcement, we can refer to the WTO's “Reverse Unanimous” voting
method and the award enforcement model in the EU Free Trade Area dispute settlement mechanism, requir-
ing member states to take necessary measures to recognize or enforce the award.

Conclusions

The level of economic, trade and investment facilitation of the SCO will directly affect the degree of its
regional cooperation. The SCO member states have both merits and deficiencies in promoting the legislative
process of investment facilitation. First, the above-mentioned framework documents are mostly expressed in
the form of soft laws such as Declarations, Memorandums, and Outlines, without specific rights and obliga-
tions, and lack legal effect. Second, although the investment laws of member states are very clear in terms of
the legislative purpose of attracting foreign investment, in fact only investments that are in line with the sus-
tainable development of the host country will be truly protected. Third, in the investment access stage, Chi-
na, India, Russia, Pakistan, Uzbekistan and Tajikistan, as representatives, implement the national treatment
plus negative list system, but there are still ambiguities in the design of the list. At present, Kazakhstan’s ac-
cess method, which has the lowest degree of convenience. China's Hainan Free Trade Port took the lead in
creating a single window for international investment that maximizes efficiency. The “Investment Law of the
Republic of Tajikistan” stipulates special provisions, providing pilot experience for other member states of
the SCO. Based on the above issues, members of the SCO can first revise or negotiate bilateral investment
treaties, establish “Single Window” clauses for international investment, and add procedural simplification
clauses. Secondly, it is recommended to design national treatment plus negative list clauses with the purpose
of attracting foreign investment. Finally, build the SCO investment dispute settlement mechanism. Through
the above measures, legal protection will be provided to achieve the goals of economic and trade cooperation
of the SCO.
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K.T. Caitpambaena, Ixan 1310

HIanxai BIHTHIMAKTACTBHIK YHBIMBIHA MYLIIE MEMJIEKETTEPAiH HHBECTHIUAIAPbIHA
JKIpaeMaecyAiH KYKBIKTBIK acneKTiiepi

[lanxail bIHTBIMAKTACTHIK YHBIMBIHBIH (IIIBI¥) Herisri MakcaTTapblHbIH Gipi — TEH KYKBUIBI CEpiKTECTiK
HeTi31H/Ie YKOHOMHUKAJIBIK JKOHE Cay/ia BIHTBIMaKTaCTBIFBIH JKy3ere acelpy. [IIbI¥-ra myme MemiekeTTep apa-
CBIH/IaFbl SKOHOMHUKAJIBIK JKOHE cay/la bIHTBIMAKTACTBIFbI )KOHIHET] JKHi ic-Iapanap cayaa MEH HHBECTHIIHS-
Jap pociMAEpiH OHAMNary yzAepiciHe BIKMAN eTill KaHa KOWMaiapl, COHPIMEH KaTap SKOHOMHKA MEH caylara
MHBECTULIMSIIAP PICIMIEpPiH OHAMIaTyFa )OFaphl Tanantap Kosapl. «Illanxai BIHTBIMAKTACTHIK YHBIMBIH KYPY
TypansDy Jlekmapanusi HHBECTHLUSIIAY PICIMICPIH OHAMNIaTy >KeHiHZErl KemiccesaepAi O0acTtayasl YCBHIHIIHL,
«l1lanxait BIHTHIMAKTACTHIK YHBIMBIHBIHY XapTUsCHl HHBECTUIMSIIAY PACIMIEPiH OHAMIAaTy IpoleciHe BIKIail
eTTi, aJl MEMOpaHIyMIap MEH XaTTamajapra KOJI KOIO JKoHe T.0. )KYMCak 3aHjap TYPiHAE WHBECTULHSIIAY
paciMaepiH skeHiaeTyre Oipyecin biknan erti. Anaiina [1IbIY uHBeCTHUIHUSIIBIK KOMETIHIH HETi3Ti Ma3MyHBI
XaJBIKApalbIK KYMCaK KYKBIK KYKaTTapblHAa KepceTinreH. MHBecTHIMsIIapra KOJDKETIMIUIIK CaTBICHIHAA
pociMaepni OHaWnaTyAbIH OONMMaybl XKOHE WHBECTHLHWSUIBIK AayJapAbl IIEIIyJiH KOJIAHBICTAFbl TETiriHIH
HIbIY KaKeTTUTIKTEpiH KaHaraTTaHAblpyra KaOinercizmiri LIIbI¥-HBIH 3KOHOMHUKAIBIK JXKOHE cayda BIHTHI-
MAaKTaCTBIFBIH JIAMBITY/Ibl LICKTEHi. JleMeK, Myllle MEeMIICKETTep EKiKAKThl MHBECTHULMSUIBIK LIAPTTApIbI
KaiiTa Kapaybl HeMece oJiap OOMBIHINA KeJlicco3Aep KYPrisyi, aIIbIH aja YITTHIK PEXKAM MOJEIIH )KOHE Tepic
Tizimai Oipringen enridyi, LIIbI¥-HBIH MHBECTHLIMSUIBIK JAyJIapblH PETTey TeTiriH Kypys! skoHe IIIBIY-HEIH
KOHOMHMKAJIBIK JKOHE CcayJia BIHTBIMAKTACTHIFBIH YKOJIFa KOK0JIa KOJIIay KepceTyl THiC paciMIep i OHailnaTyra
JKopIeMAeCY TaKipuOeciHeH cabak aly YChIHBUIAIBI.

Kinm cesodep: 1llanxall BIHTBIMAKTACTBIK YHBIMBI, MHBECTHLMUIAPFA JKOPAEMJIECY, WHBECTULMSIIAPFA KOJ
JKETKi3y, THBECTUIMSIIBIK AayTapsl PETTey MEXaHH3Mi.

XK.T. Caitpambaena, I>xan L[3t0

IIpaBoBbI€e acEKTHI CONEHCTBUA HHBECTHLUAM IOCyJapCTB-4/1¢HOB
IIlanxaiicKkoii OpraHnu3anuM COTPyAHUYECTBA

Onno#t 3 ocHoBHBIX 1enelt [1lanxaiicko opranuzanuu cotpynnuuectsa (LLIOC) sBnsieTcs ocyliecTBieHUe
SKOHOMHYECKOTO M TOPIOBOTO COTPYAHUYECTBA HA OCHOBE PaBHOIIPAaBHOIO MapTHepcTBa. YacTele Mepornpusi-
THUSI TI0 S3KOHOMHYECKOMY M TOPIOBOMY COTPYJHMYECTBY MeXIy rocyaapcrsamu-wieHamu LHIOC He Tonbko
CIOCOOCTBYIOT TPOIIECCY YHPOLIEHHs MPOLEAyp TOPrOBIM M MHBECTHIMH, HO ¥ BBIABUTAIOT OOJiee BHICOKHE
TpeOOBaHMS K YIPOIIEHHUIO MPOLEAYp MHBECTUIMHA B SKOHOMHKY M TOPTOBIIO. «/leknmapamus o co3IaHHUU
[lanxaiickoif OpraHU3aIMN COTPYTHHYECCTBAY MPEATIOKIIA HAUYaTh MEPErOBOPHI MO YIPOIIECHHUIO MPOIEIYP
WHBECTHpOBaHMA, «XapTus LllaHxalickoil OpraHM3aluy COTPYAHUYECTBA» CIHOCOOCTBOBAJA MPOIECCY YIPO-
HIEHUsI TIPOLIEAYp WHBECTHPOBAHMS, a MOAMTUCAHIE MEMOPAHAYMOB U MPOTOKOJIOB CIIOCOOCTBOBAJIO YIIPOIIIe-
HHUIO TIPOLICAYp HHBECTHPOBAHUS B BUJIE MATKHX 3aKOHOB. OZIHAKO OCHOBHOE CO/ICpIKaHHE COJCHCTBUS MHBE-
ctuuusaM HIOC oTpakeHO B MEeXAYHApOAHBIX JOKYMEHTaX MATKOro mpasa. OTCYTCTBHE yNpPOILEHHs MpoLie-
Jyp Ha dTare JOCTyNa K MHBECTHILUAM U HECIIOCOOHOCTh CYIIECTBYIOIIETO MEXaHU3Ma YPETryJIMpPOBaHUS HH-
BECTHI[OHHBIX CIOPOB yaoBieTBopuTh notpedHoctr LIIOC orpaHHMYMBaIOT pa3BUTHE SKOHOMHYECKOTO H
toproBoro cotpynaudectBa [IIOC. CnenoBaTenbHO, pEKOMEHIYETCS H3BIEYb YPOKH M3 OIBITA CONEHCTBUS
YIPOLICHUIO MPOLEAYP, COTJIACHO KOTOPOMY TOCyIapCTBaM-WICHAM CIIEAYET MEPECMOTPETh IBYCTOPOHHHE
WHBECTHIIMOHHBIE IOTOBOPHI MM MPOBECTH MEPETOBOPHI IO HUM, IIOCTETICHHO BHEIPATH MOJEIb MPEIBapH-
TEJNFHOTO HAIIMOHAIBHOTO PEXMMa IUTIOC HETaTWBHBIN CIHCOK, CO3/IaTh MEXaHU3M YperyJlHUpOBaHUS WHBE-
CTUIIMOHHBIX CIIOPOB H_[OC " OKa3bIBATh no;mep)m(y B HAJTAXKUBAHUH SKOHOMHYECKOI'O U TOProBOTro COpr}l-
Huuectsa [LIOC.

Knrouesvle cnosa: 1llanxarickas opranusanus COTpyAHHYECTBA, COHeﬁCTBHe UHBECTULIUAM, NOCTYIl K UHBE-
CTULIUAM, MEXAHU3M YPEryJIMPOBaHUSA NHBECTUIIUOHHBIX CIIOPOB.
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TocynapcTBeHHasi MOJMTHKA 00ecleYeHHsI JHePreTHIeCKoi 0e30MacHOCTH B
3apy0eKHBIX CTPAHAX: KOHCTHTYIIHOHHO-TIPABOBOii acCEeKT

CraThsl IOCBSILEHA aHAIM3Y TOCYAapCTBEHHON MONUTUKH 00eCTIeUeHuUs SJHEpreTHueckoi 6e30MacHOCTH B 3a-
PYOEKXHBIX CTpaHax, KOTOpas MOXKET pa3yINyaThCs B 3aBUCHMOCTH OT MX YHHKaJIBbHBIX IMMOTpEeOHOCTEH, pecyp-
COB W T€OIOJNTHIECKOTO IMOJIOKEHHS. MHOTHE CTpaHbl HMIIOPTUPYIOT SHEPropecypcehl, Takue Kak HeTb 1
ra3. 3aBHCHMOCTb OT IIOCTAaBOK H3-3a pyOeka MOXET CHENATh MX ySI3BUMBIMU K HOJUTHYECKUM WM SKOHO-
MHYECKIM M3MEHEHHUSIM B CTpaHax-dKcIIopTepax. | eonomuTiHdeckie HapspKeHUsT B KOH(IUKTH MOTYT IIPHU-
BECTH K IIEPEKPBITHIO IIOCTABOK SHEPTHH WM JaXke K IPsIMBIM KOH(JIMKTaM B SHEpreTH4ecKoil chepe. M3me-
HEHUs KJIMMaTa MOTYT IOBIHATh HAa SHEPreTHUECKYI0 0€30MacHOCTh dYepe3 ydallleHHe 3KCTPEMAaNbHBIX I10-
TOAHBIX YCIOBHH, YTO MOXET MOBPEIUTHh HHYPACTPYKTYpe U MOCTaBKaM YHEPTUH. Y CTapeBIast MIIM HE0CTa-
TOYHO 3allMIIeHHAs MHPPACTPYKTypa MOXKET OBITh YSA3BHUMOH Iepel KuOepaTakaMH M APYTUMH yrpO3aMu.
Huskas 3¢ dexTuBHOCTS TOTPEOICHHS SHEPTUH MOXKET YBEIMYMBATH 3aBUCUMOCTh OT MMIIOPTA U yXYAIIATh
JHEpreTHUYecKyto 0e30macHOCTh. [IpoBIDKeHHE dHEprocOeperaroix TeXHOJIOTHH 1 MEPOIIPHATHH TOMOTaeT
CHH3UTBH OOIIUI CIIPOC Ha SHEPTHIO M MOBBICHTH YHEProd(GeKTUBHOCTE. [l peleHus STHX IpobieM crpa-
HBI pa3pabaThIBalOT CTPATErHH, BKIIOYAIOINIHE B ce0sl pa3HOOOpa3HbIe MepHI, TaKHEe KaK JUBEPCH()UKALUS HC-
TOYHUKOB SHEPIHH, Pa3BHTHE SHeprocOeperarmonX TEXHOJOTHH, NUIUIOMAaTHYECKHE YCHIIUS, YIy4lIeHHe
HHQPACTPYKTYPHI H KHOEpOE30IIaCHOCTH, a TAKXKE yJacTHe B MEKAyHAPOAHBIX OPTaHU3AIMSAX U COTIAIICHU-
ax. Kaxgas ctpaHa agantupyeT CBOIO IOJUTHKY B COOTBETCTBHU C KOHKPETHBIMU OOCTOSATEIBCTBAMH H HH-
Tepecamu.

Knoueswvie cnosa: OHEPreTUYCCKasa MOJIMTUKA, DHEPIreTHYECKasd 6630HaCHOCTB, HalyoHaJIbHaA 6630HaCHOCTL,
OHEPIreTHICCKass HE3aBUCUMOCTb, MEXKAYHAPOAHBIE CTaHAAPTBI, KOHCTUTYIIUOHHO-IIPABOBOEC PETYIMPOBAHUEC,
BHepFeTH‘IeCKHﬁ PBIHOK, «3€JICHAasi» SHEPIC€THUKA, SAJICpHas SHEPIETUKA, BO300HOBJISIEMbIE UCTOYHHKH OHEP-
TUH.

Beeoenue

B XXI Beke HEBO3MOXKHA IOJIHOIICHHAS JKU3HEIEATEIIbHOCTh YeI0BEKa, OOIIMHBI, O0IIECTBA U TOCY-
JIApCTBa, & TAaKXKEe MUPOBOTO CO0O0IecTBa Oe3 SHEepreTHUecKux pecypcoB. OT HUX 3aBHCUT (DYHKIIMOHHUPOBA-
HUE DKOHOMHUKH, B TOM 4YHcIie UPPOBOM, BceX ApYyrux cdep W OTpacieid, peannsanus MPaKTHISCKH BCEX
IpaB ¥ CBOOOJI YEIOBEKa, BO3MOXKHOCTEW OPraHOB M JIOJKHOCTHBIX JIMII MyOJU4HOM Biactu. Kak npejcras-
JIeTCs, 0co0asi BAYKHOCTh YCHJIMBAETCS B YCJIOBHSIX YIPO3 HAIMOHAIBHON M MEKAYHAPOJIHON 0€30MacHOCTH,
COLMAThHO-3KOHOMHYECKUX KPHU3HCOB, KOH(IUKTOB, BOGHHOTO WM YPE3BBIYAHOTO TIOJOXKEHHS, IPYTUX
CJIOXHBIX 00CTOsATENbCTB. Kpome Toro, 6€30macHOCTh cTayia OJHON M3 0a30BBIX MOTpPeOHOCTEW UenoBeKa,
00I11ecTBa, rOCyIapcTBa U BCEro uesioBeuecTBa. [103TOMY 3aKOHOMEPHA aKTyaau3allis BOIIPOCOB dHEPIeTH-
YECKOW TOJUTHKH, OOECIedeHus SHEePreTUYeCKON Oe30MacHOCTH, 3HEeProdPeKTUBHOCTH, YCTOHYHBOTO
SHEPreTHUYECKOTO Pa3BUTHA. Y UHTHIBAs MPOOIEMBI XapaKkTepa 0€30MIacHOCTH B COBPEMEHHOM MUPE, OTIEINb-
HBIX €r0 PeruoHax, HeA((HEKTUBHOCTH TaPaHTHH SJACPHOM U JPYTUX BUIOB 0€30MACHOCTH, ITACCUBHOM MOJIH-
Tk OOH, MAT' AT, OBCE u apyrux MexIyHapoIHBIX OpraHu3allii B MOCISIHUE TOJbl Ha3pea pedop-
Ma CHCTEM KOJUICKTHMBHOHN M HAIIMOHAILHOW 0E30I1IaCHOCTH, BKIIIOUYAsl SHEPTeTHUECKY0 Oe3omacHOCTh. Kpo-
M€ TOTO, JOBOJILHO YacCThIe IKOHOMHUYECKHE U YHEPTETHUSCKIE MUPOBBIC KPU3HUCHI, O€3YCIIOBHO, HETATUBHO
BJIMSIIOT Ha HAIMOHAJbHBIE YKOHOMHUKH, & 3alachl SHEPreTUUYECKHUX PECYpCOB OrpaHUYEHbBI, HApsAy C CH-
CTEeMHBIM 3arpsi3HEHUEM OKPYXKAroIleld Cpeibl, MOCIEACTBHSIMH DKOJIOTHYECKUX KaTacTpod IIIaHeTapHOTO
Macmtaba. Bece 310 00yci0BIMBaeT 3HAUNTENBHBIN HAYYHBI HHTEPEC, TO3TOMY BCE Yallle UCCIEAYIOTCS TI0-
HATHE W CYIIHOCTH DHEPTEeTUYECKON 0e30MacHOCTH, TOCYAapCTBEHHOE PEryJINPOBAHUE DHEPTETHKH, TapaH-
THUW U CTPATETUH SHEPTeTUIECKON 0€30MacHOCTH, CYOBEKThl 00ECIICUEHHs, IKOJOTHUESCKH OPUEHTHPOBAHHAS
JHEPreTHKa, OOMIETEOPETUIECKUE U MPAKTUICCKHE aCIIEKThI CTAHOBIECHHUS 3HEPreTUYECKOTO MPaBa M 3aK0-
HOJATEeNLCTBA.

* ABrop-koppecnonaent. E-mail: askar_kukeyev@mail.ru
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rOCYﬂ,apCTBeHHaﬂ nonuTuka obecne4yeHus 3HepFeTM‘-IeCKOI7I 6e30MacHOCTH ...

[Ipobnemsl, cBs3aHHBIE ¢ 3PHEKTUBHOCTHIO KOHCTUTYLIHOHHO-IIPABOBOIO OOECIeUeHHsl SHepreTuye-
CKOI1 0€30macHOCTH, MOTYT OBITH Pa3HOOOPA3HBIMH M BapHHPOBATHCS B 3aBHCHMOCTH OT CTPaHBI U €€ KOH-
CTUTYLIMOHHOM cucTteMbl. Ha30BeM HEKOTOpBIE U3 HUX:

KoHCTUTYIMH HEKOTOPBIX CTpaH MOTYT UMETh OIpaHHYEHHs, KOTOPBIE 3aTPYAHSIOT WM 3aMEJISIOT
MIPUHATHE HEOOXOAMMBIX 3aKOHOB U PETYJIISIHA B 00JIACTH YHEPTeTUIECKON 6€30MacHOCTH. DTO MOXKET TIPH-
BECTH K 3aJepKKaM B IPHHIATHH MEp MO oOecredeHuio 3GHEKTHBHOW 3aIUThl dHEpPreTHdecKor nHpa-
CTPYKTYPBHI.

WHorna pasgencHue BiAaCTEd MEXAy pa3sHBIMH YPOBHSMH IMPaBHTENbCTBA (HAmpuMep, MEXAy Qene-
PaNBbHBIM W PETHOHAIBHBIM YPOBHSIMH) MOKET 3aTPYAHUTH KOOPAMHAIMIO W COTPYAHHYECTBO B OOIacTh
JHEPreTHYECKON OE30MacCHOCTH.

KoHCTUTYIIMOHHBIE OrpaHUYeHUs] MOTYT MEIIATh CO3AaHMI0 3((EKTUBHBIX MEXaHHU3MOB COTPYAHHUYE-
CTBa MEXIY Pa3MHYHBIMU CyOBEKTaMH, KOTOPBIE YYaCTBYIOT B 00ECIEYeHNH SHEPTeTHYecKOi Oe30rmacHo-
CTH, TAKUMH KaK MIPaBUTEIHCTBEHHBIE OPTaHbl, YACTHBIM CEKTOP U aKaJIeMUYEeCKOe COOOIIECTRO.

KoHcTUTYyIMOHHBIE TapaHTUH MpaB cOOCTBEHHOCTH M JIMYHOH CBOOOJBI MOTYT BBI3BAaTh KOH(IMKTHI B
cllydasix, KOrJa Heo0X0IMMO OTPaHUYMBATh JOCTYI K ONpeIelIeHHBIM SHEPreTHIeCKUM pecypcaM WM ycTa-
HaBJIMBATh CTPOTHE MIPABIJIA K HOPMBI B MHTEpecaxX HAIIMOHAIBHOH O0€30MacHOCTH.

Bonpocsl OrompxeTHOr0 (pUHAHCUPOBAHUS JJIsi OOECIICUCHUS JHEPreTUYCCKONW OE30MacHOCTH MOTYT
CTaThb HpO6HeMOI>'I, €CJIM KOHCTUTYIHMOHHBIC OrpaHUYCHHUSA OrpaHUYMBAIOT BO3MOXHOCTH BBIACJICHUA JOCTA-
TOYHBIX CPEACTB Ha MEPHI IO 3aIUTe SHEPTETHIECKON HHPPACTPYKTYPHI.

Pemenne atux mpobieM TpedyeT OalaHCHPOBKH MEXKAY 3allUTON MpaB M WHTEPECOB TpaxkaaH u obec-
MEYCHUEM HAIlMOHAJILHOM M 3HEPTreTHYEeCKON 0e30MacHOCTH. B HEKOTOPBIX CIydasX MOXET MOTPeOOBaThCS
MEPECMOTP KOHCTUTYIIMOHHBIX HOPM WA pa3pabOTKa CIENHAThHBIX 3aKOHOAATEIbHBIX aKTOB, YTOOBI CHe-
JIaTh CHCTEMY OoJiee aJanTHPOBaHHOW K BEI30BaM B 00JIACTH SHEPTETHYECKOW OE301MacCHOCTH.

Memoowt u mamepuansi

B npomuecce uccienoanus OblT UCIOIb30BaH CPABHUTEIBHO-TIPABOBOM METOJ] UCCIIEI0BaHUS, TIPEXkK e
BCEro, M3Y4YEHbl M CONOCTABJCHBI MPAKTUKH OTIEIbHBIX TOCYNApCTB, MEXAYHAPOAHBIX OpPraHU3aLMH 110
00€eCITIeYeHUI0 YHEPreTHIecKo Oe30MacHOCTH Ha YHHMBEPCAJIbHOM, HaJHAIMOHAIBHOM, PETMOHANBHOM H
HAIIMOHAJILHOM YpOBHSAX. brnaronmapsi MeTony CTpyKTypHO-(YHKIMOHAIBHOTO aHaIn3a CUCTEMAaTH3UPOBAHbBI
TEHJIEHIIMU U 3aKOHOMEPHOCTH 00ecleueHHs SHEPreTHIeckoil 6e30macHOCTH B 3apyOeKHbBIX rocy1apcTBax,
a C MOMOIIBI0 CUCTEMHO-CTPYKTYPHOTO METOJIa OCYILECTBIICHAa THUIOJIOTU3aLUs MEXAYHAPOIHO-TIPABOBBIX
CTaH/IapTOB SHEPreTUYECKOl 0e30I1acHOCTH.

3710 1Mo3BOAMIO CHOPMYIUPOBATH 000OIIAIONINE MOJI0KEHUS, BHIBOABI M MPEIUIOKEHHS 110 HCCIIEAye-
MO# poOieMaTHKe.

Peszynomamaor u ux obcyscoenue

Obparum BauManue Ha omblT CIIIA B HampaBieHUH MPaBOBOTO OOeCIeUeHHs dHEPreTHYecKoi Oe3-
OIMACHOCTH U JIPYTUX CBA3aHHBIX BonpocoB. YuutsiBad IX nmonpasky Koncturynuu CILIA, rae ycraHoBieHo,
410 nepeueHb B KOHCTHTYLIMM onpeielIeHHBIX NpaB He JOJDKEH TOJIKOBATHCS KaK OTPHLIAHUE MIIM OTpaHuye-
HUE JpYyTuX MpaB, MpUHAIeKAMUX Hapoay [1], merecoobpa3Ho BBIAETHUTH MPaBO Ha OE30MACHOCTH, MPABO
Ha Oe3omacHoe 3HeproodecrneyeHne norpedureneil u T.1. ITO MOATBEPKIACTCA aHAIN30M IOCTOSHHO CO-
BEPILLICHCTBYIOLIEHCS CYIIECTBYIOIIEH 3aKOHOAATENbHOW 0a3bl M OPraHU3alMOHHOM CTPYKTYpPhl CHCTEMBI
obecriedenus. Cpeiyi OCHOBHBIX 3aKOHOAATENILHBIX M PErJIaMEHTHPYIOIINX aKTOB Pa3HBIX YPOBHEH, Mpex/e
Bcero, Beinenum: Denepanbhblii snepretrruyueckuil akt (The Federal Power Act, FPA, 3akon), 3akon «O0
sHeprerunueckoit noiutuke» (The Energy Policy Act, 2005), Bonopoamstii 3akon (Hydrogen Act, 2005), 3a-
koH «O0 undpactpykrype» (H.R.3684 Infrastructure Investment and Jobs Act, 2021) u npyrue.

3axonom 2005 r. BHecensl uzmeHeHust B FPA, cormacHO KOTOpBIM BBEIEHBI TEPMUH «CTAaHAAPT HAIEK-
Hoctu» (Reliability standard) u TpeGoBaHMe IPUMEHSATH TAKOH CTaHAAPT BCEM CYOBEKTaM 3JIEKTPO3HEPreTH-
4ecKoi cucteMbl. JlaHHBIE CTaHAApTHl yTBEPXKAAaeT aMepuKaHCKHH sHeprerndeckuil peryinstop (Federal
Energy Regulatory Commision, FERC) B corpyaandectBe ¢ Opranuzammeii o HaJie)KHOCTH JIEKTPOCHAO0-
xeHust (ERO) — ymosHOMOUYEHHOH B 3J€KTPOIHEPreTHKE Al pa3pabOTKH CTaHAApTOB, X BHEIpeHue. 3a-
koH ynonHomounBail FERC unmn ERO Hanarats mrpadsl Ha cyObeKTOB 00ecrieueHus] SHEPrOCHAOKEeHUS 3a
HapylieHue cranjgapra HaaexuHoctd. BrnocnenctBun FERC cepruduimposan North American Electric
Reliability Corporation (NERC) B xauectBe ERO u k 3tromy Bpemenu NERC obecneunn pazpabotky 14
CTaHJIapTOB B oOyacTu obecniedeHus: Oe3omacHocTy U yecTounBocTH dHeprocHabxkenus (CIP). B cTpykrype
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NERC gelicTByeT DneKTpOsHEpreTHUECKHii HeHTp aHanu3a u oOmena mHdopmanuein (E-ISAC) [2], ocy-
LIECTBISAIOUINNA 3KCIEPTU3Y, NPEIOCTABIsAET CBOMM 4WICHAM M IapTHepaM MH(GOPMALUIO Ul YMEHBIICHUS
kubep- u pu3mueckux yrpo3 sueprerndeckuM cucteMmam. Ilo 3akory FERC ynomHOMOdYeHO yTBEepKIaTh U
KOHTPOJIMPOBATh COOMIOACHUE CTAHAAPTOB HAACKHOCTH, YTO OOYCIIOBIMBAET TaKKe HEOOXOJMMOCTh COTJIa-
COBBIBaTh TpeOOBaHUSA K MepaM O€30IaCHOCTH C BO3MOXKHOCTSIMHM BO3MEIIATh PACXOXbl B CTPYKTYpE LIEH U
Tapu(oB B KOMIAHUAX, ABISAOMMXCA 00bekTOM perymupoanns FERC. Oty dynakmuio B crpykrype FERC
BemonHsger Oduc Oe3omacHocTy dHepreTuueckoir wHPpacTpykTypsl (Office of Energy Infrastructure
Security, OEIS) [3, 4]. brarogapst Takoii MHOTOACTIEKTHOW JESATEIbHOCTH SHEPTETHYCCKUI PErysiTop 0COo-
3HaeT 00BEM PacXO0B OMEPATOPOB KPUTHIECKONH MHPPACTPYKTYPHI, HEOOXOIUMBIX ISl OOECTIeUeHHsI OTpe-
NIeJICHHOT'O YPOBHS 3aILUTHI.

CekropasipHasi OpraHu3alys IESTEILHOCTH 1O O€30MacCHOCTH M yCTOWYMBOCTH HH(MPACTPYKTYpPHI B
cdepe sHEpreTrkH mo3BoisieT BeenuTh MunuctepctBo suepretuku CIIA (Department of Energy, DOE),
peanusyoiiee, Kak 1 MUHUCTEPCTBO BHyTpeHHel Oe3zonacuoctu (DHS), Ha obImerocyiapcTBeHHOM YpOBHE:
1) xoopauHaIMIO ¢ ApyrumMu (enepalbHbBIMU JICHaPTAMEHTAMHU U YYPSKACHUSIMH, COTPYIHHYESCTBO C Biia-
JeTbllaMH M ONEPaTOpaMH JHEPreTUYECKOH HUH(PACTPYKTYpBI; 2) OINpEACICHHE MPUOPHUTETOB IOJUTUKU
0€30I1aCHOCTH U YCTOHYMBOCTH; 3) pearupyeT Ha HapylIeHHE YCTOHYMBOrO (yHKIHMOHHUPOBAHUS SHEPIreTH-
ku. B cucreme DOE 3anaum, cBsizaHHble ¢ 0€30IaCHOCTHIO U YCTOHYHUBOCTBIO 3JIEKTPOIHEPTEeTHUECKON HH-
(dbpacTpyKTyphl, Bo310keHb Ha Oduc KnOepOe30MacHOCTH, SHEPreTUYECKOW 0e30IaCHOCTH U KPHU3UCHOTO
pearupoBanus (Office of Cybersecurity, Energy Security, and Emergency Response, CESER) [5]. OcHoB-
HBIE €r0 YCHJIMSI HOAPa3yMEeBalOT pearupoBaHUE Ha YIPO3bl C LENbI0 00ECIEUYUTh YCTOMUMBBIN ITOTOK SHEP-
UM i norpeduteneii. [leiicTBytoT Takke HammoHansHas aqMuHUCTpanus sfaepHoi 0e3onacHocty; dene-
paibHas nporpamMma sHeprerudeckoro meHemxmenta CIIIA, denepanbHoe areHTCTBO MO YPE3BBIYAMHBIM
curyamsim (FEMA) [6], MexBenoMcTBeHHast pabodasi Tpynma MO BOJOPOIY U TOIUTUBHBIM DJIEMEHTaM B
coctase (eiepalbHBIX areHTCTB, B TOM YHUCIIE JIeNapTaMeHThl SHEPTeTHKH, 000POHBI, TOPTOBJIN, TPAHCIIOPTA,
areHTCTBA OXpaHbl OKPYKAIOMICH Cpelbl, YIPAaBICHUS CEIbCKOTO XO3SICTBA, HAINMOHAIBHOTO HAYYHOTO
($oHIa, HAITMOHAIBHOTO YNIPABICHUS 110 a3POHABTHKE U 0OMeHa MH(opMalmen uccie10BaHusl KOCMUYIECKO-
r'0 IPOCTPAHCTBA.

OnHUM 13 OCHOBHBIX aKkTOB 3akoHojarenbcTBa CIIIA B aTO# chepe sBusercst AupekTrBa Ipe3uaeHTa
CIIIA no 6e30macHOCTH W YCTOHYMBOCTH KpUTHUECKOW nHppacTpykTypsl (PPD-21), onpenenennoit Munm-
CTepCcTBOM BHyTpeHHel Oe3omacHoct (DHS), koopnuHupyromuM opraHoM mo 6e301MacHOCTH U yCTOWYHBO-
CTH Ha HaIlMOHAIBHOM YpoBHe. Takke Ha HEKOTOpPhIe OpraHbl BIACTH BO3JIOKEHA OTBETCTBEHHOCTH 33 CEK-
TOpBI KpuTHuecKor uHppacTpykrypsl CLIA; npuBieueHs! BIaienblbl U ONEPATOPbl X OOBEKTOB K aKTUB-
HOMY YNPaBJICHUIO PUCKAaMH U YKPEIUICHHIO OE€30MaCHOCTH M YCTOHYMBOCTH KPUTHYECKOH MH(PACTPYKTY-
PBI, YIUTBIBAsE BCE BUJIBI OMACHOCTEH, KOTOPBIE MOTYT OKa3aTh HETATUBHOE BIMSHUE Ha HAIIMOHAJBHYIO 0e3-
OTIACHOCTbh, SKOHOMHYECKYIO CTaOMIILHOCTh, OOIIECTBEHHOE 3/I0POBhE U 0€30IaCHOCTh WM JTHOOYI0 UX KOM-
ounamuio. B crpykrype DHS Ha ArenTtcTtBo mo kubep0Oe30omacHOCTH M 0€30MacCHOCTH MH(PACTPYKTYPHI
(CISA) Bo310keHbI cienyronme 3anaud. s KoopIuHauui U COTJIACOBAHUS AEATEIbHOCTH HPUBICYEHHBIX
CyOBEKTOB 10 0E30MacHOCTH U YCTOHYMBOCTHU dHeprerudeckoir uHdpactpykrypsl DHS paspabartbiBaer u
oOHOBisIeT HanmoHanbHBIN MJIaH 3aIIUThl KPUTHYECKOH MH(PACTPYKTYphl (efepaabHOro ypoBHS, YTBEp-
XKJIeH DHEepreTHUecKuil ceKTopalbHbli crnenuduueckuil wiad (2015) [7], roe onpeaeneHsl HapaBICHUS
pa3BUTHS CIIOCOOHOCTEH CYOBEKTOB SHEPreTHUECKOTO CeKTopa o0eclieueHre YCTOHUYMBOCTH (DYHKIIUHN SHEP-
roobecriedeHus: morpeduteneil. Ha ypoBHe mITaTOB TOTOBST IUIAaHBI OOECTICYEHHUs HEProoOecTedeHus
(Energy Assurance Plans) [8] — uHCTpyMeHTHI (opMaTH3aii U KOOPIHHAIIUK JEHCTBHI OPraHOB TOCY-
JapCTBEHHOW BIacTH ((hemepatbHBIX M MECTHBIX) CO BCEMHU CyOBEKTaMH, BOBJICYEHHBIMU B MPOIIECC IHEPTO-
oOecrieyeHus 1TaTa Jjisi TOTOBHOCTH pearupoBaHus Ha MMOTEHIHAIbHBIE COOU 3HEprocHadkeHus. Peus uaer
o [lnane 3aIMTBl KPUTHUECKON PHEPreTUYEeCKOr MHPPAcTpyKTyphl U IlnaHe Kpu3HCHOTO 3HEproobdecneye-
HUS MECTHBIX BJIACTEH Ha CITy4yail MOJHOM MOTEepPHU NPOEKTHBIX CIIOCOOOB MOCTaBKU SHEPIHU.

Juns BemonHenus: 3akona «O06 uappactpykrype» [9] munuctpom sHepretuku CIIIA wepe3 Oduc ne-
MoHcTparuu unctoit 3Hepruun (Office of clean energy demonstration) co3gaHbl MPOrpaMMBbl OJIEPIKKH pe-
THOHAJIBHBIX Xa00B 4ncTOro Bojopoa (punancupoanue § mupa pomapo CLUA wa 2022-2026 rr.), cro-
COOCTBYSI CO3JIaHHMIO HAIIMOHAJBHON CETH C TapaHTHSAMH 3HepreTHdeckoil coxpaHHoctd. CormacHo Bojo-
pomaromy 3akony CIIA B 2005 r. KoHrpeccom 3aKkperrieHbI CIeIyIONINe TSIH:

— pa3BUTHE 3peJION BOJOPOAHON 3KOHOMHKH, CO3JAIOLICH pasHooOpasue BUIOB TOIUIMBA B KPYITHOM
TpancnoptHoM cextope CIIIA;

— YMEHBIICHUE 3aBUCUMOCTH OT UMITIOPTHON HE()TH U T. 1.
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BBoautcs KommnekcHas mporpamMma HCCIEOBaHMHA M Pa3pabOTOK MO TEXHOJIOTHSIM, CBSI3aHHBIM C
MIPOM3BOACTBOM, 00pabOTKOM, OYMCTKOH, pacmpemelcHHEM, XpaHCHHEM W HCIOJIb30BAHHEM BOIOPOIHON
SHEPTUH, TOIUIUBHBIX 3JIEMEHTOB U COOTBETCTBYIOILIEH HHPPACTPYKTYPHI, KOTOPYIO OCYILECTBISIET MUHUCTP
SHEPTETHUKH COBMECTHO C IPYrUMH (eaepalbHbIMU areHTCTBAMH, YACTHBIM CceKTOpoM. OHa HampaBieHa, B
YaCTHOCTH, Ha peaJu3alMi0 CTaHAApPTOB IIPOM3BOJCTBA YUCTOTO BOIOPOJA B TPAHCHOPTHOM, KOMMYHaJIb-
HOM, IMPOMBIIIICHHOM, KOMMEPYECKOM H JKHIIOM cektopax 10 2040 1. OmoOpeHa pa3paboTKa U HUCCIIeIOBa-
HUE BO30OHOBISIEMBIX HCTOYHUKOB SHEPTHU U BO30OHOBIISIEMBIX PECYPCOB, TOTOMY MPEAYCMOTPEHO CO3/a-
HHEe 0e30MacHBIX MPOCKTOB Ha 00BEKTAX COJHEYHOI SHEPrHH, BETPOIHEPreTHIecKux ycranopkax [10, 11].

Ilo namemy yOeXOeHHIO, WHTEPECHBIA OIBIT, JOCTOWHBIA BHUMAHHS, MPHUCYI] KOHCTUTYIHOHHO-
MIPaBOBOMY PETYIMPOBAaHUIO dHEpreTHUeckor 6ezonacaoctn dpanmysckoit Pecniyonmku. Tak, ee Koncrury-
s 1958 r. ¢ M3MEHEHUsIMU U JTOTIONTHEHUSMH MOJYEPKUBACT BaKHOCTH MPUHIIMIIOB HAIIMOHAJIBHOTO CyBe-
peHuTeTa, IpaB ¥ 00s3aHHOCTEH YelIoBeKa, BKIIFoUYas H3JI0KeHHbIe B XapTuu 00 okpysxaromieit cpeae 2004 T.
u T.4. Paznenom XI ompenenen craTyc DKOHOMHUYECKOTO, COITHATBHOTO M 3KOJIOTHYECKOTO COBETA, KOTOPBIN
YIOJIHOMOYEH MPEIOCTABIATE 3aKIIOUYCHUsI TI0 TPOEKTaM 3aKOHOB, OPIOHAHCOB U JIEKPETOB, PACCMAaTPHUBATh
NETHLUN U KOHCYJIBTHPOBATHCS IO JI000H MpobieMe 3KOHOMHUYECKOTO, COLHAIBHOTO U IKOJOTHMYECKOTO
xapakrepa (ct. 69, 70 Koncrurynun) [12]. Bormpocsr 6e30macHOCTH HE OTHOCATCSI K KOMITETEHITUH TEPPHUTO-
pHATBHBIX KOJUIEKTUBOB, @ UMEIOT O0IIEroCyAapCTBEeHHOE 3HAYCHHE.

B pesynbprare KomMGUKAIMOHHOTO Mpoliecca 3lech NpUHIT OHepreTmyeckud koaekc (Code de
I’énergie), MOCTOSTHHO OOHOBJISAIOMIMIACS, UMITIEMEHTHUPYS €BPOTICHCKIE W MEXAyHApOJHbIE CTAHIAPTHI, CO-
BEPILICHCTBYS CPEACTBA OCYLIECTBICHUS HALMOHAJIBHOM AHEPreTHYecKoi MOIUTHUKU. OH COCTOUT U3 IIBYX
OCHOBHBIX HacTel, a IMEHHO 3aKoHonatenbHoit (cT. L100-1 A-L851-2) u perymsarusHoii (ct. R111-1-R742-
2), Kakaasi U3 KOTOPBIX COAEPKUT PSI KHUT, ONPEICIIIOINX OOIIYI0 OPTaHU3alUI0 YHEPTETHYECKOTO CeK-
TOpa, Pojb rOCyJapcTBa B HEM, oOecrieueHre NOTPeOHOCTEN B SHEPIUHU, PA3BUTHH BO30OHOBISIEMON SHEpre-
TUKH, TTOJIOKEHUE 00 3JIEKTPOIHEPIHH, Ta3e, He(h)TH, OMOTOIUIMBE U OHMOJIOTHYECKUX BEIECTBAX, TEIUIOBBIX U
OXJTAKIAIOIINX CETAX, Bojoposae. B nericteyromeii penakuuu ot 01.07.2023 1., a 3aTeM KaxkIbIe 5 JIeT 3aKOH
onpeneNnsieT UeIN U YCTaHABIMBACT MPUOPUTETHI JECHCTBUN HAILIMOHAJBHOM SHEPreTUYECKON MOJUTUKU IO
pearupoBaHUIO Ha KOJIOTHMUYECKYIO U KIMMAaTHYECKYIO Upe3Bblyaitnyto cutyanuu [13]. JlocToliHsl BHUMAHUS
4eTKO c(hopMyIHpOBaHHBIE LIENU TI0 COKPALICHUIO BHIOPOCOB MAaPHUKOBBIX Ta30B; KOHEUHOTO MOTPEeOIeHUS
SHEPTUH, AUBEPCU(UKALMN CTPYKTYPHI IIPOU3BOJCTBA 3ICKTPOIHEPIHH; SHEPreTUUECKON 0€30IacHOCTH U
MOJIEPHHU3AIMU B CTPOUTEIBLHOM ceKTope i co3nanus B 2050 r. mapka 371aHUi ¢ HU3KUM 3HEPromnorpedie-
HUEM M YPOBHEM BBIOPOCOB MAapHUKOBBIX Ta30B. DHEPreTUYECKUN KOJEKC MOJUYEPKHUBAET MEXKOTPACIEBYIO
PUPOAY JAHHOW MPOOJIEMATUKH, CChUIASCH HAa MOJIOKEHUST DK0oIOrudeckoro, CTpOUTEIbHO-KIIOTO U APY-
I'MX KOJEKCOB, aKTOB OTPAcIeBOI0 3aKOHOIAaTEIbCTRA.

CriennaibHbIe HOPMBI DHEPreTHYECKOTO Kojiekca DpaHIiK KacaroTcs YCTAHOBICHHS MHUHHACTPOM, OT-
BETCTBEHHBIM 32 JHEPIreTUKY, TEXHUYECKUX TPeOOBaHMI, MPUMEHAEMbBIX K IPOSKTHPOBAHUIO, CTPOUTEIILCTBY
M DKCIUTyaTallid HATOPHBIX TPYOOIpoBoaoB Oe3omacHocTH (cT. R521-45), 6e30macHOCTH OOIIECTBEHHBIX
CeTell MPUPOHOTO Ta3a U COACUCTBHUS 3alluTe MmoTpedureneid or cooeB mocraBmmkoB (cT. L443-9-3), 6e3-
OIMaCHOCTH THJIPOTEXHUYECKUX COOPYKEHUH, HaxOoAImuxcst B koHueccuu (ct. R521-46), TpancrpannaHoro
B3HOCA B 0€30I1aCHOCTb MOCTaBOK Bo ®paHuun u koddduumenra 6€301acHOCTH, ONPEAEISIEMBIX IS roja
moctaBku (cT. R335-9), obecneuenus simepHort Oe3omacHocth (cT. LL.100-4), 6€30macHOCTH OKpYIKaIOIIeH
Cpelibl, 00ecIIeYeHrEe OnepaTopoM 0e30IacHOCTH U dP(HEKTUBHOCTH CBOCH CeTH M COAIaHCUPOBAHHOCTH 10~
TOKOB MPHUPOJHOTO rasza, MpUHUMAs BO BHUMAaHWE HajlaraeMble Ha Hero orpanmueHus (ct. L143-4), yrpos
0e301acHOCTH WM OE30MaCHOCTH HJIEKTPUUECKUX CEeTel W yCTAaHOBOK WJIM PHUCKa Ul 0€30MIaCHOCTH JIOJEH,
BPEMEHHBIX MEp B CIIy4ae Cephe3HOr0 KpU3nca Ha SHEPTeTHUECKOM PhIHKE.

DHepreTuveckasi MOJIMTHKA ITOTO TOCYJapcTBa CIOCOOCTBYET MOOWMJIM3AllMU BCEX MPOMBINUICHHBIX
CEKTOPOB, B YAaCTHOCTH, «3EJIEHOrO» Kypca Kak croco0a 3KOHOMUYECKOTo pa3BUTHS, O€30MacCHOCTH, SHEp-
rodQpEeKTUBHOCTH, UHKIIO3UBHOCTH, MHHOBALIMOHHOCTH U T.H. [IpHOpUTETHBIMU €€ HampaBJICHUSIMHU OIpe-
JIEJIEHBL: COXpaHEHHE 3/I0POBBS JTIOACH U OKPYKAIOIIEH CPEJbl, B YaCTHOCTH, IyTeM OOPHOBI C YBEIHYECHHEM
MapHUKOBOTO 3¢ eKTa, CHIKEHUs 3arpsA3HeHHs Bo3yxa U obecrieueHus siiepHoi OezomacHOCTH; 60prba ¢
TOIIMBHOM O€IHOCTBIO H T.1.

AHaMM3UpPysi HCTUTYIIMOHAIBHBIA MEXaHU3M OCYIIECTBICHUSI SHEPreTUYeCKOW MONUTUKY DpaHIimy,
OJTHVIM U3 HalpaBJICHUI KOTOPOH SIBJISIETCS 0OecrieueHre YHEPTeTHIECKON Oe30MacHOCTH, CIIeTyeT aKI[eHTH-
poBaTh BHMMaHHE Ha MuHHCTEpCTBE SHepreTukd, Komuccuu mo BOmpocaM peryiupOBaHUsl SHEPreTHKH,
KOTOpasi criocoOCTBYET HaJyiexaneMy QyHKIIMOHUPOBAHUIO PHIHKOB AJIEKTPOSHEPTHH U MPUPOTHOTO Tra3a B
MOJIb3y KOHEUHBIX MoTpeduTeneil. ArenTsl KoMuccun yrmoJiHOMOUYEHBI KOHTPOJIMPOBATh OTEpaly, COBep-
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IaeMble MEXAY MOCTaBIIMKaMH, TpeWIepaMu M NMPOU3BOAUTEISAMH 3JIEKTPOIHEPTUU M NMPHUPOJHOTO rasa;
OCYILECTBIISITh MOHUTOPUHI OIEpalii KBOT Ha BBHIOPOCH! MMAPHUKOBBIX I'a30B; OLCHWBATh HAAJIEKAILUI Iie-
peBOJ ceTel CKIKEHHOr0 He(TAHOTO rasza Ha 3JIEKTPUUYECTBO WM BO30OHOBISIEMbIE HCTOUHUKH HEPIUH B
paifoHax, He CBSI3aHHBIX C CeThlo ropoaa. Komuccus mo obecneueHnto 0€30MacHOCTH pacyeToB, 0e30MacHo-
cTi MH(POPMALMU UMEET NIPAaBO AOCTYIA K CYETaM SHEPreTHYECKUX KOMIAHWUH, OCYILECTBISIOIINX AeATeIIb-
HOCTb B CEKTOPE 3JIEKTPOIHEPTUH U IPUPOIHOTO ra3a, a TAKKe 3KOHOMUYECKOH, (PMHAHCOBOM U IPYrow nH-
(dhopmanny; MPOBOIUTH pacciieIOBaHKE, TONy4YaTh OTYETHBIE U APYTHE TOKYMEHTHI [ 14].

Bo ®pannun BHeapeHa MpakTHKa MOHMTOPUHIA BBINOIHEHUS IHEPreTUYECKOW MOJIUTHKH, COTJIACHO
KOTOPOI1 moboe prszndeckoe win IPUINUECKOE JHULO0, IPOU3BOAAIIEE, TPAHCIIOPTUPYIOLIEe, paclpenessto-
iee, UMIIOPTUPYIOLIEE, COXPAHSIOLIEe, SKCIIOPTUPYIOLIEE UM ITOCTABIISIONIEE IHEPT U0, HANIPABIIET OTBET-
CTBEHHOMY aJJMHUHUCTPATUBHOMY OpraHy JaHHbIE O ee aesrensHocTH. CtathaMu R311-33-R311-40 Duepre-
THYECKOr0 KOJEKCca BHEAPEHA MpOLEAypa KOHTPOJsI (Haa30pa) 3a 00ObEKTaMH IIPOM3BOJCTBA IEKTPOIHEP-
MM MHCHEKIMOHHBIMUA OPraHaMH, MHCCHSIMHM II0 BCEM SHEPIeTHYECKUM OObeKTaM. TakMMH MHCHEKIIMOH-
HBIMH OpraHaMH MOTYT OBITh OpraHU3allM{, aKKPEIUTOBAHHBIE OPraHOM TOCYJApCTBEHHOH BIIACTH IO akK-
Kkpenutanuu (Hanpumep, @panmysckum komuretoM mo akkpeautauuu (COFRAC) wnu apyrum), nmoamu-
CaBIlIME MHOTOCTOPOHHEE COIJIAIIEHHE O NMPHU3HAHUM, 3aKII0UYEeHHOe B pamKkax EBpomelickoil koopauHauuu
opraHoB 1o akkpeauraiuu (wim «EBponeiickoit akkpeautanuu») Ha ocHoBe cranmapta NF EN ISO/CEI
17020 «Ouenka coorBercTBHs. TpeboBaHusl K paboTe pa3HBIX TUIIOB OPTaHOB, OCYIIECTBISIONINX HHCICK-
uro» [15].

Taxoke cucreMHa padoTa 0 UMIIEMEHTAlMU B 3aKOHOAATENBCTBO DpaHLIMU CTpaTeruil, IMPEKTUB, pe-
r1aMeHToB, apyrux aktoB EC. Peup umer, B wacTHOCTH, 0 MHOrOJETHEN HEPreTHUECKOU MporpamMme, 3a-
koHe Ne 2019-1147 «O0 sHepreTuke u kiaumarey», 3akoHe Ne 2019-1428 «OO0 opueHTanmmu Ha MOOWIH-
HOCTBY», 3akone Ne 2015-992 «O mepexojie SHEPTUM IJIs 3€JICHOTO POCTa», KOTOPHIM ObLTH BHECEHBI H3Me-
Henus B Kuury I u Kuury VII Dnepreruueckoro kogekca ®@pannuu; HannoHnanbHas cTpaTerus pa3BUTHS
0e3yriiepogHoro Bogopoaa 2020 .

B cBoto ouepenp, B Koncturynun I'epmanny ycTaHOBICHA HCKIIOUUTENbHAS 3aKOHOATEIbHAS KOMIIE-
teHmsa Oenepanyu (cT. 73), K KOTOPOI OTHOCSTCS BOIIPOCH 6e3onacHocTd Deepalinil UK 3eMJIH, a TaKKe
KOHKYpPHUPYIOIas 3aKOHOJAaTeNIbHas KOMIeTeHIMs (CT. 74), pacpocTpaHsIoNasca B TOM YMCIIEe Ha XO34H-
CTBEHHOE IpaBO (FOPHOE AEJ0, YHEPIETHUECKOE XO3SIMCTBO), MPOHM3BOACTBO M HCIOJIb30BAHHUE SAECPHOH
SHEPTUU B MHUPHBIX LENSX, COOPYKEHHE M KCIUTyaTalHi0 YCTaHOBOK, MPEIHA3HAYCHHBIX AJISl 3TUX Lelneil;
3aliTa OT OMAaCHOCTH, BO3HHUKAIOUIAS MPU BHICBOOOXKICHHH aTOMHOM SHEPTUH WM BCIIEACTBUE MOHH3HPY-
FOILETO U3IYUYECHUS U 3aXOPOHEHHUS PAAUOAKTUBHBIX MaTepHuaoB [16].

B I'epmanuu cpenu OCHOBHBIX HOPMATHBHBIX AaKTOB B JaHHOH cdepe — 3akoH «OO0 3HEpreTuke»
(EnWG@G), 3akon 0 mpropuTeTe BO30OHOBIISIEMON 3HEpruH, JHepreTuueckas crparerust ['epmannn go 2050
r., Bogoponnas crparerus (Nationale Wasserstoffstrategie Deutschlands), [lnan pa3BuTus ra3oBoil cetu
I'epmanum, [1nan pa3zsutus razosoil cetu I'epmannn. B yactHOCTH, DHEpreTnyeckas crparterus I'epmanun
1o 2050 r., npunstas B 2010 r. B mogaepxky nporpammsl Energiewende (OHepreTuueckuii nepexon), mpo-
JOJKAET OCTaBaThCs OMPENEIAIONIEH I SHEPTETHUECKON MOIUTHUKH | epManny, o0ecrieueHne 3HepreTuyie-
CKOi1 0€30ITaCHOCTH, OCHOBBI CTPAaTErnYeCKOT0 TUTAHWPOBAHUS KOTOPOH 3as105keHb B 1991 1.

Hx peanuszauust Bo3noxkeHa Ha dexepanbHOE MUHHUCTEPCTBO SKOHOMHMKHM M M3MEHEHUH knumata ['ep-
Mannu (Bundesministerium fiir Wirtschaft und Klimaschutz), apyrue deaepansHble oprassl Mo TpaHcHnopry,
CTPOUTENLCTBY M KIJIUITHOMY XO3SHCTBY, a TAK)KE OXpaHe OKpYKarolled cpelibl U 0€30MacHOCTH PEaKTOPOB
[17]. Caenyer Boienuts deaepanbHoe ceTeBoe areHTCTBO Bundesnetzagentur [18] (rocymapcTBeHHbIH pe-
rynsTop, ananor ykpanackoro HKPOKY), rapaatupyroriee nubepanu3aiiuio U ASperyisiiaio PIHKOB HEP-
TeTHKH 4Yepe3 HEANCKPUMWHAIIMOHHBINA JOCTYI K CETH, OCYIIECTBISIET MOHUTOPHUHT, PaccieJOBaHNE B JaH-
HoMi cdepe u ap. Pernonanbubie oduchkl ATeHTCTBA MOAIEPKUBAIOT CBSI3b C MOTPEOUTENSIMH U TPOMBILIIICH-
HOCTBIO 110 BceMy rocyaapctBy. B I'epmanuu pemenue npobdiem 3HeprodpGeKTUBHOCTH U dHEprocoepexe-
HUS, peanu3anui (eepanbHOil SHEPTeTHYECKON MOMUTHKY BO3JIOKEHO Ha MUHHCTEPCTBA (peepabHBIX 3e-
MeJIb 110 OKPY)KaIoLIel cpelie, SKOHOMHUKE (IT0 OLEHKE U MPOTHO3UPOBAHUIO PA3BUTHSI SHEPreTHUECKOH ce-
pBI), @ TaKXkKe M0 BOINPOCaM TPAHCIOPTa, CTPOUTENBCTBA U TOPOACKOT0 pa3BUTHUS (IO BOIIpOcaM 3Heprocoe-
pexxenns 3nanuii). [lupokuit ciekTp 3HEprocOeperaromux MPOEKTOB U MPOTpaMM, BKIIFOUast O€301MacHOCTh
SHEPTreTHUECKONH HH(PACTPYKTYPHI, €€ OLIEHKY, KOHTPOIb 32 PadOTON JIEHCTBYIOIINX 3IIEKTPOCTAHIIUN OCY-
mectBiseT Hemenkoe snepretudeckoe areHTcTBo (Deutsche Energie Agentur, DENA) [19], ocHOBaHHOE B
2000 r., xak enepanbpHas CTPyKTypa B hopMe oOIIeCTBA ¢ OTPAHUICHHONW OTBETCTBEHHOCTHIO. DTO KOMIIE-
TEHTHBIN IIEHTp B cepe d3HeprodPPeKTUBHOCTH U UCTIONB30BaHKS BO30OHOBIISIEMBIX UCTOYHHKOB DHEPTHH,
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HE3aBHCHUMBIA MapTHEP: MHULUUPYIOINHA, KOOPIUHUPYIOMINUNA U BEAYIIUHA 3HEPreTHUECKUE MPOEKTHI; OIle-
HUBAeT TEXHOJIOTUH; pa3padaThIBacT KOHLEIIIMN KaMIIaHUH M KOOPAMHHUPYET UX OCYILIECTBJICHHUE; pa3pada-
THIBA€T MPOrPaMMBbl MOJEPHHU3ALNN IEKTPOCTAHIMH U CTpaTeruu Oyaylield BETPOBOM IHEPreTHKH, MeXa-
HU3MBI YUCTOTO Pa3BUTHA U COBMECTHON pean3alii.

CornmacHo Ycrapy DENA OCHOBHBIMH HaIlpaBIEHUSIME JESTEIFHOCTH SIBISIOTCS: PAalMOHAIBHOE HC-
[10JIb30BaHUE SHEPIHH, BO30OHOBIISIEMbIE HICTOUYHUKH YHEPTUH, KOMOMHUPOBAHHOE TEIJIO, 3JIEKTPOIHEPIUs U
OXJIXKJICHHE. ATEHTCTBO CIIOCOOCTBYET COTPYAHHWYECTBY SHEPreTUKOB W areHTCTB MO 3allIUTE KIMMAaTa;
OCYIIECTBISICT MOHUTOPHHT CBOEH JEATENFHOCTH, 0OecreyrBas MOCTOSHHYIO NPOBEpKY d(hdekTa ceTeBhIX
WHUIMATHB B dHepreTmdeckor chepe [20] Ha myTH HOCTHKEHHS OTNENbHBIX Iened nonutuk EC. YpoBeHb
9HEProcOepeKeHUs] U 3KOHOMHSI KBOT Ha IAapPHUKOBBIC Ia3bl 3HEPreTHYECKUMH CETSAMHU IMOATBEP)KAACTCS
nposeneHHol nponeaypoi DENA monutopunra. CrnegosarensHo, B ['epMaHuy rocyAapCTBEHHBIN peryns-
TOp UMEET O0S[3aHHOCTH 110 KOHTPOJIIO 33 SHEPIreTHIECKUMH PBIHKAMH, a TAKKe (QYHKIMH HaA30pa 3a 00beK-
TaMH SHEPTE€TUKHU.

3neck AeicTByeT 3aKoH O BblAaue, Iepeaade U OTMEHE TapaHTHH NMPOUCXOKIEHUS U CO3/IaHUU pPeecTpa
rapaHTUi TMPOUCXOXKACHUS AJISI Ta3000pa3HBbIX MCTOYHUKOB DHEPTHUH M PEECTpa TapaHTHH MPOUCXOKACHUS
IUIsS. OTOIUICHUSI WIIN OXJIaXKACHUSI U3 BO30OHOBISIEMBIX MCTOYHMKOB 3Hepruu [21]. KommeTeHTHBIN opraxn
denepanbHoe areHTCTBO Mo okpyxaromei cpeae (Betrieblicher Umweltschutz/UBA) [22], aaMuaUCTpHPY-
tomiee 60a3pl manHbIX, Herkunftsnachweisregister (HKNR) — peectper rapantuii, a Statnett ymomrHoMoYeH-
HBI U3MEPUTENBHBIN OpraH, OTBETCTBEHHBIN 3a cOOp W MpoBepKy. Kpome »TOro, OTBETCTBEHHHI CETEBBIE
OIIEpaTOpbl CTAHLUH, BIAAEIbIIbl 00BEKTOB BO30OHOBIAEMON SHEPreTUKHU, IPOU3BOANTEIH, TPEHAEPHI, PO3-
HUYHBIC MPOAABLI AJIEKTPOIHEPTHH, MOCTABIIUKU YCIYyT M dKoJormdeckue Bepudukaropsl, OenepanbHas
accoluanys HeMEIKON BOJIONPOBOAHON U SHEPTETUUECKON MPOMBILIIEHHOCTH.

HabmromaeTcst ycoBepIICeHCTBOBAaHHE BOJOPOIHOIO 3aKOHOAATENLCTBA |'epMaHWH, y4UTHIBAs yCHEIl-
HbI€ MUJIOTHBIE MTPOEKTHI 10 UCIOIB30BAHUIO BOJOPO/IAa B KAUECTBE TOIUIMBA JUISI TOE3/I0B PETYJIApHON Iepe-
BO3KH TACCAXUPOB, AJI BO3AYIIHOIO M BOJHOTO TpaHCHOpTa. B 3Toit cTpaHe oTMeuaroTcsi 3HAYUTEIbHBIE
pe3ynbTaThl B 00€CIIEYeHNH SHEPTeTHUECKOi Oe30macHoCcTr Ha (eiepalbHOM ypOBHE U 'y CyOBEKTOB (eme-
paumu, Kak Mmpu pa3paboTKe 3aKOHOJATEIbHON OCHOBHI OpraHW3alH M (QYHKIMOHUPOBAHHS IHEPreTHYC-
CKOM cdepsl, TaK 1 HaAJIeKalllel ee pealn3alui YIOJTHOMOYEHHBIMH BIACTHBIMU OpraHaMu, IPYTUMH CyOb-
CKTaMH.

WHTepecHo, Ha HAI B3IV, PEIICHHE BOIPOCAa 3HEPreTHUecKol 0e30macHOCTH SINOHMM B yCIOBHSAX
psiza BBI30BOB: O€THBIX IPUPOIHBIX PECYPCOB, OTCYTCTBUS Ta30MIPOBOIOB U JIMHHUI 3JIEKTpOIIepeiad MEXIY
rOCYJapCTBEHHOH TEPPUTOPUEH M COCeTHMMHM TocyaapcTBamMu U T.A. IIpaBoBas OCHOBa 3HEPreTHYECKOTO
nepexoa 37ech 3ajokeHa B 1998 r. ¢ npuHsaTHEM 3aKOHA O CTUMYJIMPOBAaHUK MEP NPOTUB INI00AIBHOTO HO-
TeruieHust, BrociencTsin B 2016 T. mpuHAT oJHOUMEHHBIH [1nan nmpoTHBOAEHCTBUS III00ATLHOMY TOTETIe-
HUIO, a TaKkkKe 3aKOH O CTHUMYJINPOBAHUHU MCIIOJIb30BaHUS MOPCKOW aKBaTOPHUH IO/ pa3MelleHHe TeHEepHpy-
IOIUX MOIIHOCTeN BeTpodHepretuku 2018 r. (mpaBoBas 0a3a /i BBIACTIEHHS Y9aCTKOB HAIIMOHAIBHON MOp-
CKOW aKBaTOPHUH ISl CTPOUTENbCTBA O0PPIOpHBIX BeTpomapkos) [23; 20], 3akoH 00 aganTauuy K KIMMaTu-
yeckuM u3MeHeHums M 2018 1., CtpaTerus «3eIeHOro» pocTa B COOTBETCTBUU C BOJOPOIHON HEUTpaIbHO-
cthio K 2050 1., Jonrocpounas crparerus SAmonun 2019 r. (B pamkax [lapmxckoro cormameHus 3akperuie-
HBI OCHOBBI TOCYJITAPCTBEHHOW SHEPTeTHUECKOH monmuTuky Ha riepuof 1o 2050 r.) [24] u ap. [Ipu sTom B Me-
XaHM3ME MX pealn3alliy CYIIECTBEHHBIE 33[a4ld BO3JI0XEHbI Ha MHHHCTEPCTBO 3KOHOMMKH, TOPTOBIH U
MPOMBIIITICHHOCTH, MUHHUCTEPCTBO OKPYXKAIOIIEH cpe/ibl, SIMOHCKYI0 HAIMOHAIBHYIO KOPHOPaNuio HedTH,
raza u metajuioB (JOGMEC), Crparernyeckyo KOMUCCHIO IO HOBOW 3pe aBTOMOOMIIM3ALMHU U T.JI.

DHepreTudeckas NMOJUTHKA B SITOHUM PETIaMEeHTHUPOBaHa B PETYISAPHBIX «CTpaTernyeckux dHEpreTH-
yeckux 1ianax» (Strategic Energy Plan, SEP) — nporpaMMHBIX ToKyMeHTax BpeMeHHOro xapakrepa (2021,
2018, 2014, 2010, 2007, 2003), pa3paboTaHHBIX Ha OCHOBE ba30BOTO 3aKOHA 00 YHEPTETUUYECCKON TTOITUTUKE
(Basic Act on Energy Policy, 2002). Oco6oe BHUMaHHUE yIeNSeTCsl paCIIMPEHUIO UCTIOJIb30BaHNs OMOTOILIH-
Ba (Ouou3ess U OMo3TaHOa) B TPAHCIIOPTHOM CEKTOPE, YBEIMUCHHIO COBOKYITHOM J0JIM 0€33MUCCHOHHBIX
oTpaciell SHEepPreTHKH (BOCCTAHOBHUTENBHOW BETPO-, T€OTEPMAIBHOM W SACPHOI), HAMEPEHHUSIM ClHeNaTh
CTpaHy BOJOpOJHO-HelTpanpHOi 10 2050 r., cHWKeHHe BBHIOPOCOB. B HacTosiiee BpeMs HalMOHaIbHas
SHEepreTHYEeCKasl MOJUTHKA TIOCTPOCHA Ha MPHHIIMIIAX SHEPreTHIEeCKOW 0e30MacHOCTH, SJKOHOMHYECKOH d(-
(hEeKTUBHOCTH, PKOJIOTHYECKON cTokoctu/cnenyromieii (the «3E+S» goal — «@HepreTrueckas TpUICMMa
cormacHo SEP-2014 u mocnenyromumx) U TeXHOJIOrH4eckoi HagexxHoctu (SEP-2021) [25]. Onpenensiroreit
st kaxaoro SEP sensiercst kateropus «6e3onacHoctu» («Safety»), a 0JHOBpEMEHHOE JIOCTHXKEHHE YIIOMSI-
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HYTBIX NPUHIIMIIOB — 3TO CJIOKHAA 3a/lada, OJHAKO, KaK YBEPSIOT 3KCIIEPTHI U UCCIIEOBATENH, €€ PEIICHUE
BO3MOJKHO ITyT€M Pa3BUTHS HU3KOYTIIEPOAMCTHIX TEXHOIOTHII [26].

s KazaxcTana MHTEpeceH OIBIT NMPEOAOJICHHUSI BBI30BOB U PHCKOB 3HEPreTHYECKOH Oe30I1acHOCTH,
nocaencteuii @ykycumckoit katactpodsl Ha ADC 2011 r., pagukanbHO TpaHCHOPMUPOBABILEH SHEpreTHYe-
ckyro monuTuky Snonnu. Jla, B uerBeprom SEP (2014) 150 copmynmupoBana moimuTUKa COKpaIeHNs 3aBU-
CHUMOCTH OT aTOMHOM 3HEPreTUKU M UCKOIAEMBIX PECYPCOB, PAaCIIMpEHUe UCIoabp30BaHus BUD, akuenTupo-
BaHO Ha MOBBILICHUU SHEPro3(h(HEeKTUBHOCTH (B TOM YHCIE TeXHHUYecKoe nepeBoopykenne TOC) u 3asBie-
HBI IJIaHbI SINOHUH TI0 CO3/IaHUIO TaK HA3bIBAEMOT0 «BOAOPOJHOIO OOIIECTBA», ONMpENEIEHHOE HE 1eIbIo, a
CPEICTBOM JOCTIKEHUS 11enw [27].

Urak, Slnonns chopmynupoBaia nepByio B Mupe «ba3zoByro Bomopoanyto crpateruto» 2017 1. [28], B
COOTBETCTBHU C pa3zaeioM 3.1 KOTOpOW IJisi CHIKEHUSI CTOMMOCTH BOJOPO/a HEOOXOAMMO, YTOOBI €ro mo-
CTaBILIVK U HOTPEOUTEINb MPHIOKHIIN YCUIIHS U1l JOCTYDKEHUS CIENYIOIINX YCIOBUIL:

1) npou3BOACTBO BOZOPOA C HCIIOIB30BAHUEM HEIOPOTOT'O ChIPHS;

2) mocTpoeHue Ienu CHa0XKEHHsI, YTO 00ECIEeUYUT MacCOBOE MPOU3BOJICTBO U MAacCOBYIO TPaHCIIOPTH-
POBKY BOAOPO/a;

3) ucnonp3oBaHue OOJBIIOTO KOJIMYECTBA BOAOPOAA AJSl TPAHCHOPTHBIX CPEICTB HA TOIUIMBHBIX 3JI€-
MEHTaX, IPOU3BOJICTBO 3JIEKTPOIHEPTUH JIIsl IPOMBIIUIEHHOTO PUMEHEHHS.

ba3oil miig co3naHus MOJENU HOBOW BOJOPOJHOM 3HEPrETHKHU CTAl0 CTPOUTENBCTBO «DyKyCHMCKOro
BOJOPOIHOTO dHEpreTndeckoro ucciemoBarensekoro noist (FH2R)» (r. Hamme, npedekrypa @ykycuma) u
JaHHAsl CHCTEMa HCIOJb3YyeT Oe30MacHy0 BO30OHOBISIEMYIO AJICKTPO3HEPIHIO, POU3BOAUMYIO COJHEYHBI-
MU 3HEPTeTUYECKHUMH YCTaHOBKaMHU.

Taxum o6pa3oM, B SINOHUM — OAHOM U3 CaMBIX MOIIHBIX 3KOHOMHYECKH M TEXHOJOTHYECKH Pa3BUTHIX
roCyIapcTB MHpPa, HECMOTPSI Ha €€ OCTPOBHOE IOJIOKEHHE U TPAAULUOHHYIO 3aBUCHMOCTb SHEPTETHKH OT
HMMIIOpPTa CBIPbSI M HEPrOHOCUTENEH — MPOU30ILIO0 NEePEeOCMBICIIEHNE TapaJurMbl HallMOHAJIBHON SHepre-
TUYEeCKOW MOMUTHKHU. Ha peanmuzanuio mporpaMMHBIX CTPATETHUECKUX JTOKYMEHTOB, 3aKpPEIUISIOMINX €€ OC-
HOBHBIE TIOJIO’KEHUSI, HAIIPABJICHbI HOBbIE NPABUTEIHCTBEHHbIE HHHOBAIIMOHHBIE PEIICHUs, SHEPreTUIECKUN
nepexoJt (OTpakKeHHBIM BO BCEX MPaBUTEILCTBEHHBIX MPOTPAMMHBIX JOKYMEHTAX MOCIEAHUX NECSATUICTHI)
U POCT MPOU3BOJCTBA DHEPTHH M3 BO30OHOBISIEMBIX MCTOYHUKOB, KOHCTUTYIIMOHHO-IIPABOBOE M aJIMUHH-
CTPaTHBHO-TIPaBOBOE PeHOPMHUPOBAHUE HPHEPTETHUECKOTO PHIHKA, BBICOKAsl KyJIbTypa SHEPromnoTpedaeHus.
KiroueBoif 0CHOBOM IpH 3TOM OCTaeTCs PHEpPreTHIecKas 6e301acHOCTb.

3HaunTeNbHON crienUdUKON oTMewaeTcs, Ha Ham B3risia, Kuraiickas Hapomnas Pecrmy6nmka (KHP,
Kuraif), rae 3akpbiTass KOMMYHHCTHUECKAs! SJKOHOMUYECKasi CUCTEMa 33 HECKOJIBKO JECSTKOB JIET TpaHcop-
MHUPOBAJIaCh B OTKPBITYIO ISl TI00ATM3AMK ¢ MOJEPHU3UPOBAHHBIMU YHEPIreTHIECKO, Oe30macHON, HHBE-
CTHLIMOHHOW W APYTMMH MOJIMTUKAMH. 3/I€Ch CO3/IaH PsJI ar€HTCTB, OTBETCTBEHHBIX 32 pa3pabOTKy M peasu-
3allii0 MOJUTHUKK SHEpreTHyeckoi Oe3omacHocTh: HammoHanbHash KOMECCHS TIO Pa3BUTHIO U pedopmam
(BimrouaeT DHepreTuueckoe ynpasieHue), HanmonaneHas sHepreTnueckas aiMuHACTpanus U Harmonans-
Hasl SHepreTuyeckas komuccusi, ['ocypapcTBeHHas KaHLIESIpUs 0 HeTSIHBIM pe3epBaM, Kuraiickuii coBeT
0 AJIEKTPO3HEPreTHKe, Bropo 1o oxpaHe okpykaromiei cpeasl , Bcekuralickoe coOpaHue HapOIHBIX MPEJI-
craButeieil, 'ocyjapcTBeHHBIA COBET, MUHUCTEPCTBA U T.1. PaHee nelicTByroniee HanmonanesHoe sHEpreTu-
YEeCKOe areHTCTBO ObUIO OTCTPAaHEHO B MOJb3y HalmoHaibHOW 3KOHOMHUYECKOW KOMHCCHH, CO3IaHHOH B
2010 r., a Takke co3aaHa ['ocyaapcTBeHHas MpoOIeMHAs rpyIla Mo pa3paboTKe SHEPreTHUECKO# cTpaTe-
UM, OCHOBOM KOTOPOU OIpejieieHa SHepreTuyeckas 0€30acHOCTh U dHeprocoepexenue [29].

Bo BcrynuBmiem B cuity 1998 1. u mepecmorpenHom 2007 r. 6a3oBoM 3akoHe 00 3HeprocOepexeHUH
oOecrneunBaeTcs FOpUANYEcKas MOAePIKKa pealn3alny Iefieil JHePreTHIeCKOTo Mepexoia U aKIeHTHPYEeTCs
Ha MPOJBMKEHNN dHEPTo3()(HEeKTUBHOCTH M PA3BUTHSI, HCIIOIB30BAHNN BO30OOHOBISIEMBIX HCTOYHUKOB SHEP-
run. B nepBoii ['ocyqapcTBeHHOH cTpaTeruy pa3BUTHsI BO30OHOBIISIEMBIX UICTOYHHKOB SHEPIUU MPELYCMOT-
PEHO pa3BUTHE BETPSHBIX 3JIEKTPOCTAHLUI M YCTAHOBIIEHBI 0053aTENLCTBA IS TIOCTABLIMKOB 3JIEKTPOIHEP-
T'MH TIOKYIIATh MPOU3BOJIUMYIO SHEpruio. B opunmansHOM TOKyMeHTe «JHepreTiuueckas nmonutuka Kuras
(2012) BakHEHIIMMH NPHOPUTETAMH NPABUTEILCTBA ONpPENENICHBl SHEProcOepekeHUs] U DHEpreTudecKas
0€301MacHOCTb, TIOJIOKEHHBIE B OCHOBY KiMMaTHdeckoi monutuku 2007 r. u T.1. [30, 31].

AxrtyanbHas sHeprerudeckas crtpateruss KHP oxBarbiBaeT Tpu BpeMeHHBIX n3MepeHHs: Pamounyro
cTpaternto pa3BuTHs dHepreTuku A0 2050 r.; JJonrocpodHyro mporpaMMmy pa3BUTHS OCHOBHBIX OTpacieit
sHepretuk kK 2030 r.; meransHblid [Inan u Ilporpammy Ha 14-e¢ matunerne (2021-2025), yrBepkIcHHBIE
Bcexuraiickum coOpannem Haponusix npezacrasureneid 2021 r. To ecTp B mpencTaBIeHHO HOBOW JHepre-
TUYECKOW M KIIMMAaTHYeCKOW monutuke Kuras mpaBUTENbCTBO JIODKHO cOpMYIMpOBaTH MpOrpaMmmy Jei-
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rOCYﬂ,apCTBeHHaﬂ nonuTuka obecne4yeHus 3HepFeTM‘-IeCKOI7I 6e30MacHOCTH ...

CTBHH MO JOCTIKEHHIO MaKCUMaJIbHOTO YPOBHS BBIOpOcoB yriepona Ao 2030 r. ycumnust Ha JOCTHXKEHHE YyT-
nepoHoit HerTpambHOCTH K 2060 1. B Ilmane w3moKeHbI HOBBIC TIEIH 110 MOBHITIICHUIO SHEPTo3(h(HEKTHBHO-
CTH U COKPAILEHHUIO BBIOPOCOB, CHIDKEHHIO OJM MCKOIAEMOro TOIUIMBA B 3HEPronoTpeOSeHUH, COKpalle-
HUIO 3arps3HEHMS BO3/AyXa M MOBBIIICHUIO BHEpreThdeckoil 6ezomacHoctu [32]. B mpeaplaymux maTHIIET-
HUX IUIaHax, a iMeHHO 11-Mm (2006—2010) BHUMaHE OBUIO COCPETOTOUYCHO HA YHEPTETHIECKOM Oe30TacHO-
CTH M 3HEProcOepexeHNH, Iie 0JHA U3 OCHOBHBIX L€l Kacajach CHWXXCHUS YPOBHsI OeJHOCTH, c(hOKycH-
pOBaHHas Ha COLMAIIBHBIX MOCIEACTBUAX dHEPreTHIecKoi Oe3onacHoCTH; 0O0HOBIeHHBIX 12-M (2011-2015)
u 13-m (2016-2020) — onTuMH3AIMU YHEPTETUUSCKOH CUCTEMBI M IOCTPOCHUS YHCTOM, JeKapOOHU3UPO-
BaHHOM, Oe30TacHON 1 3P (HEKTHBHOM COBPEMEHHOM dHEPTETUIECKON CHCTEMBL.

Crnenyer HOQYEPKHYTh, YTO YCIIEBAEMOCTb 3THX IUIAHOBBIX JOKYMEHTOB IapaHTUPYETCS] B TOM YHCIE
CTPOTHM KOHTPOJIEM HMX HaJJICKAIICrO BBHIIIOJIHEHUS U ONpENeNeHHUs] NTPUHYAUTEIFHOTO «IIOPOra» — CTaH-
nmapToB 3Hepro3aTpar. B wactaoctH, ['ockomurerom KHP 1o nemam passutus u pedopm moamnucan ¢ 30-pro
aJMUHHUCTPALUSIMA AOKYMEHT IIPOBHHLIUAIBHOIO YPOBHS, MIPEIYCMOTPEBIINN OTBETCTBEHHOCTH MPOBHHIIHU-
IBHBIX MPABUTENBCTB 32 JOCTHIKEHHUE IIeJel sHeprocOepekeHusl, 00ecredyeHne SHePreTHIecKoi Oe3omac-
HoctH. IlpaButennsctBo KuTas perynspHo TecTupyeT NpoAyKLUHUIO pa3HbIX KOMIIAHHK M MCCIeqyeT COOTBET-
CTBHE PELICHUI CTaHIapTaM SHEProcOepekeHNsl, 1 KOMIIAHWH, HE BBIIIOJIHUBLINE 00513aTE€IbCTBA CTAHOBATCS
W3BECTHHI MO Bcel crpane. [loxoske, TakoW OIBIT TOJIE3CH JUIsl 3aMMCTBOBAHHS B JAPYTHX TOCYIapCTBax.
Taxke oOpaTuM BHUMaHUE Ha MHUIMATUBBI KuTas, HampaBiCHHBIE HA yKpEIUIEHHE MEXKIYHApOJHOTO CO-
TPYZHUYECTBA U Pa3BUTHE MHUPOBOI TOProBiH, O€30IaCHOCTh SHEPTETHUECKON HHPPACTPYKTYPHI, YKpeIuie-
HHUE PHEPreTHYECKOT0 COTPYIHHYECTBA, COJCHCTBUE YCTOWYMBOMY PAa3BUTHIO MUPOBOW SHEPIETHUKH U IO-
CTIKEHHE TI00aIbHOM SHepreruueckoil 6e3onacHoctH. Hampumep, CoBmecTHas nekiapanyss MUHHACTPOB
SHEPTETHKH O CO3[aHUU 3HEPreTuiecKkoro naptHepctsa «llosic u myTh», OTKpBITAs IJisl BCEX CTpaH (B HACTO-
see BpeMsi BKIroueHs! 140 cTpaH) U MeXIyHapOIHBIX OpraHU3aluil AJs MPOABUIKECHUS B3aUMOBBITOTHOTO
SHEPTreTUYECKOro coTpyaHuuecTna [33].

Wrak, aBTOpUTapHas ¥ roCyJapCTBEHHAs MOJIMTHYECKas SKOHOMHKa KuTas mMeeT TeHACHIHIO K 00b-
€IMHEHUIO TIOJUTHYECKUX U KOMMEPUYECKHX MHTEPECOB, YTO MPHUBEIO K B3aUMOCBSA3U 3HEPreTUIEeCKoi Oe3-
OTACHOCTH, 0€30MIaCHOCTH PEeXHUMa U HAIlMOHAIBHOU Oe3omacHocTH. [IpogomkuTensHbie peOpMbl KOHCTH-
TYLIIMOHHO-TIPABOBOTO CTaTyca YIOJIHOMOYEHHBIX OPraHOB, BHEIIHETIOJUTHYECKON cepbl 1 3aKOHOIATEb-
CTBa MO3BOJIMJIM MPOAHANIN3UPOBATh 3HAYNUTENILHBIC SHEPIeTUUECKUE 3aTPaThl, SKOJIOTHUECKUil ymepo, pac-
LIMPUTh 3HEPreTHYECKY0 HMH(PacTpyKTypy, pepopMupoBaTh MEXaHH3M LEHOOOpa3oBaHMs Ha He(Temnpo-
IYKTBI, pa3BUTHE BO30OHOBISIEMBIX MCTOYHHMKOB SHEPTHU W T.J. B mocnepHue AecsTHUIETHS 3HAYUTEIHHO
YKpEIUIeHBI 3HEpreTudeckas 0e30macHOCTb, 0€30MacHOCTh CBOMX MOPCKHX IyTeH cooOmeHus u Oe3omac-
HOCTB IOCTOSIHHOTO CHaOXXE€HUS ChIPhEM, Pa3BUTHE BOEHHO-MOPCKOTo (uIoTa M rocyJapcTBeHHON Oe3omac-
HOCTH, BRIPOCIIH UHBECTHIIMU B MUPOBBIE SKOHOMHUYECKHE [IEHTPHI U TeOMOIMTHIeCKOoe BiusiHue Kurast.

Bwi600b1

MexayHapoIHO-TIPaBOBbIE CTaHJIAPTHl JHEPIeTHUECKOH OE30MacHOCTH COCTABISIOT COBOKYITHOCTD
HOPM W IPHHIUIIOB MEXAYHAPOJHOrO MpaBa, PEryIHPYIOIUX MEXIyHApOIHbIE OTHOIIEHHS B OTHOIIEHUU
0e30macHoi OOBIYH, UCTIONB30BAHUS, TPAH3UTA, CHA0KEHHS, TOPTOBIM SHEPIETUIECKUX PECYPCOB, PACIIPO-
CTpaHeHHUs 0 HUX MH(OPMALUH, BHEAPEHHS 3HEProcOeperaomx TeXHOJIOIHH U Pa3BUTHS alIbTEPHATUBHBIX
HUCTOYHUKOB 3HEpruu. [103TOMyY ONBIT KOHCTUTYLIMOHHO-TIPABOBOI'O 00ECIIEUEHUS YHEPreTHIECKON Oe3omac-
HOCTH OTJIENBHBIX TOCYJapCTB Pa3HbIX KOHTHHEHTOB, C PA3IMYHBIMH NPABOBBIMU CUCTEMAMHU, TPATUIMSIMH U
SHEPTETHUECKIMHU PECYpPCaMU IEMOHCTPUPYET OOIIUE U OTIMYUTENbHbIC TeHCHIIUH, 3aKOHOMEpHOCTH. Tak,
OOBIYHO Ha KOHCTUTYLIHOHHOM YPOBHE PETJIaMEHTHPOBAHbI BONPOCH! HALIMOHAIBHON MJIM TOCYAapCTBEHHOM
0e30macHOCTH, OE30MACHBIX YCIIOBHI YKU3HEACATENILHOCTH U T.J.; PeXKe — DHEPreTHIecKkoil 0e30MmacHoCTH,
3ampeTa OCYIIECTBISATh paJualliOHHOE BO3AEWCTBHE Ha OKPYKAIOUIYI0 Cpely W T.J. B 3akoHOmaTenbcTBE
3apyOeXHBIX CTPaH YperyJIHpOBaHbl OCHOBHI M OCYILECTBJICHUE SHEPreTUUECKOW M KIMMAaTHUYECKOH, IKOJIO-
THYECKOM MOJUTHUKH, B TOM YHCIIE HA JOJITOCPOYHYIO MEPCIEKTHUBY, CYLIECTBYIOT FOCY/1apCTBEHHbBIE PAMOY-
HbIE POTPAMMBbI, HAIlMOHAIHHBIE KOMIUIEKCHBIE TJIAHBI M CTPATETUH TI0 MOAJEPKKE BETPSIHBIX U COTHEYHBIX
3JIEKTPOCTAHIMMA, TIPOU3BOJICTBY U PBIHKY 3JIEKTPOMOOHIIEH, BOIOPOAHON MHPPACTPYKTYpHI, AeKkapOOHU3a-
WU U T.J.

CoObITHS TTOCIIEAHNX JIET, B YACTHOCTH, SHEpreTndeckre Kpu3nuchl B Kazaxcrane mpuBenn K paspyiie-
HUIO O0BEKTOB SHEPTETHUECKON MH(PACTPYKTYpPHI, HAPYIICHUIO U OTPAHUYCHUIO MHOTOYHCIICHHBIX MIPaB H
cB00OJ uenoBeka. Ha Ham B3rmsia, sHepreTuueckas nonutuka Kazaxcrana 1omkHa MpeaycMaTpuBaTh IilaB-
HYIO LI€JIb BOCCTAHOBJIEHUSI — 3TO YCTOHYMBAas, COBPEMEHHAS M WHBECTHIIMOHHO-TIPUBJIEKaTeNIbHAS dHEpre-
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THYECKask OTPACIb, 00CCIICUNBAIOIAsS OTCUCCTBCHHBIX MOTPEOUTEIICH YMCTON, TOCTYITHON U HAJCKHON dHEP-
rvel, 1 Ha KOTOPYIO BO3J1araeTcsl Ha OTBETCTBEHHOE Pa3BUTHE BHYTPEHHUX DHEPTrOPECYPCOB.

JIpyruM BasKHBIM aCIIEKTOM DHEPreTHUCCKOW MOIUTHUKH SBISIETCS] SHEProd(h(EeKTUBHOCTH U SHEproche-
pexeHre. MHOTHE CTpaHBl BHEAPSIOT MPOrPAMMBI 110 TMOBBIMICHUIO SHEProd(hGEKTUBHOCTH B MPOMBIIIICH-
HOCTH, KWJIMIIHOM CEKTOpPE U TPAHCIOPTE, YTO MOMOTAET CHU3UTH MOTPEOJICHUE SHEPTUU U YIYUIIUTh KO-
JIOTHYECKYIO0 OOCTaHOBKY.

Brusinue 3apy0eKHOTO OMbITA TAaKXKe MOXKET MPOSIBUTHCS B pa3pabOTKe 3aKOHOJATEILCTBA U CTUMYJIH-
PYIOIIHMX Mep IS pa3BUTHS ANbTEPHATHUBHBIX HCTOYHMKOB DHEPTHH, CO3/IaHHsI HOBBIX TEXHOJOTHH U HHDpa-
CTPYKTYPBI, & TAK)Ke B O0YUCHUH KaJPOB B 00JIACTH DHEPTETHUKH.

Takum o0pa3om, 3ydeHHE W MPUMEHEHHE 3apy0eXHOTO OIbITa B dHEpreTHdeckoil monutnke Kazax-
CTaHa MOXET CIOCOOCTBOBATh 0osee 3(HEKTUBHOMY U YCTOWYMBOMY Pa3BUTHUIO SHEPTETUYCCKOIO CEKTOpa
CTpaHbI H CHIXKCHUIO €€ 3aBUCHMOCTH OT He()TETra30BbIX JIOXOJIOB.
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A K. Kykees

et eniepae SHePreTUKAJIBIK KayiNCi3AiKTi KaMTaMachI3 eTyAiH
MEMJIEKETTIK casicaThl: KOHCTUTYHAIBIK-KYKBIKTBIK ACHEKT

Makana meT ennepIiH Oipereid KaXeTTUIIKTepiHe, pecypcTapblHa XKOHE Te0CasiCH JKaraalblHa OalIaHBICTHI
e3repyi BIKTUMAJ SHEPTeTHKANBIK KayilCi3IiKTI KAMTaMackl3 €Ty XKOHIHAETT MEMIICKETTIK CasicaTThl Talgayra
apHayraH. Kenreren ennep MyHail MeH ra3 CHSKTBI S9HEPIHs pecypcTapblH umroptraiiasl. lllerennen xerki-
3iTiMIepre TOYeNIUIIK oylapibl SKCIIOPTTAYIIb eNIepAeri casCH HeMece SKOHOMHKAIIBIK e3repictepre ocail
eTyl MyMKiH. ['eocasicu IueneHic TeH KaKTBIFBICTap SHEePrusIMEeH KaMTaMachl3 eTyaAeri ysiiicrepre Hemece
TIOTI HEPreTHKa CajachIHIAFBl TiKeNeH KaKTBHIFBICTApFa OKein coraisl. KimmMmatTelH e3repyi MH(paKypbl-
JIBIM MEH 3HEprus Ko3JepiH 3aKbIMIaybl MYMKIH TOTEHILC aya Paibl OKUFalapbIHBIH KO0et0l apKbUIbI SHEpre-
THUKAIIBIK KayilCi3aiKKe BIKHal eTeqi. EckipreH Hemece KeTKIUTIKCI3 KopraiaFraH HH(ppaKypbUTbiM Kndepmaly-
BUIIAp MEH 0acka Kayinrepre TeTen Oepe anmMaiapl. DHEPTHSHBI TYTHIHYABIH TOMEH THIMALTITT UMIIOPTKA TO-
YEJIUTIKTI apTTBIPBII, SHEPTHs KAayiINCi3iriH HalIapaaTaasl. DJHEpTUsIHbl YHEMICHTIH TEXHOJIOTHsIIIAp MeH ic-
IIapaiap/sl LIrepijieTy SHeprusFa AereH JKajllbl CYPaHBICTHI a3alTyFa JKOHE DHEPIUsl THIMIUIITIH apTTHIpyFa
keMekTecei. Ochl Macesesep/l ey YIIiH elaep SHeprys Ko3epiH apTapanTaHablpy, JHEPTUsHbI YHEMIIEY
TEXHOJIOTHSUIAPBIH JaMBITY, TUIIIOMATHSUIBIK KYII-Kirep, HQPaKypbUIBIM MEH KHOEpKayilCi3IiKTi jkKakcap-
Ty, COHJIali-aK XaJIbIKapaJbIK YHBIMAAp MEH KeJiciMepre KarbICy CHAKTBI 9pTYpIi Iapagapibl KAMTHTBIH
CTpaTerusyIapabl 93ipieiii. OpOip e o3 cascaTblH HAKTHI XKaFIaiiap MeH Myanelepre coiikec OediMaeii.

Kinm ce30ep: sHEpreTHKAIBIK cascaT, YJHEPTeTUKAIBIK KayilCi3/diK, YWITTHIK KayilCi3IiK, SHEPTeTHKAJIBIK TO-
YeNCi3iK, XaJblKapajblK CTaHAApTTap, KOHCTHTYIHSIIBIK-KYKBIKTBIK PETTEY, SHEPIreTHKAIBIK HAPBIK, HKAaChLI
JHEpreTHKa, aTOM YHEPIreTHKACHI, )KaHAPTHUIATHIH YHEPTHS KO3/epi.

A.K. Kukeyev

State policy of ensuring energy security in foreign countries:
constitutional and legal aspect

The article is devoted to the analysis of the state policy of ensuring energy security in foreign countries,
which may vary depending on their unique needs, resources and geopolitical position. Many countries import
energy resources such as oil and gas. Dependence on supplies abroad can make them vulnerable to political
or economic changes in exporting countries. Geopolitical tensions and conflicts can lead to an interruption of
energy supplies or even direct conflicts in the energy sector. Climate change can affect energy security
through an increase in extreme weather conditions, which can damage infrastructure and energy supplies.
Outdated or insufficiently protected infrastructure may be vulnerable to cyber attacks and other threats. Low
energy consumption efficiency can increase dependence on imports and worsen energy security. Promoting
energy-saving technologies and activities helps to reduce overall energy demand and improve energy effi-
ciency. To address these challenges, countries are developing strategies that include a variety of measures,
such as diversifying energy sources, developing energy-saving technologies, diplomatic efforts, improving in-
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frastructure and cyber security, and participating in international organizations and agreements. Each country
adapts its policies according to specific circumstances and interests.

Keywords: energy policy, energy security, national security, energy independence, international standards,
constitutional and legal regulation, energy market, green energy, nuclear energy, renewable energy sources.
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KYKBIKTBIK peTTey K9He OHbIH THIMILJIITIH apTThIPY Maceeaepi

Makana KYKBIKTBIK PETTey YKoHe OHBIH THIMALIITIH apTTBIPY MaceneliepiHe KaThICTHI dJIeyMeTTiK-KYKBIKTBIK
KYOBLIBICTAP/IBIH MOHIH CUIIATTalThIH FHUIBIMHM KO3KapacTap/bl TalfayFa apHaIFaH. 3epTTeyaiH MaKcaThl Ky-
KBIKTBIK PETTEYre KATBICTBI 9PTYPJi Ke3KapacTaplibl, TCOPHSIIBIK epexXelepai, 3aH FhUIBIMbIH/A TaHBUIFaH
NPUHIMOTEPAl TaJay KoHE JKYHeney Heri3iHae KYKBIKTHIK PETTEYIiH HETi3rl 3JIeMEeHTTEpiH, OJapAblH apa-
CBIHZIAFbI OailJIaHBICTBI, COHAAM-aK KYKBIKTBIK PETTCy 9iCTEPiH aXKbIPAaThIll KOPCETY; KYKBIKTHIK PETTeyeri
KaTeNiKTep/li aHBIKTayFa MYMKIHAIK OepeTiH anropuTMai a3ipiiey. MakanaHblH 3epTTey OOBeKTicl XKyiie pe-
TiHIE KapacThIPBUIATBIH KYKBIKTHIK PETTEy, 3epTTey IOHI KYKBIKTBIK PETTEYAIH KAl KYPBUIBIMIBIK-
(YHKIMOHAIIBIK 3aHIBUIBIKTaphl. ByJl 3epTTeyaiH KYKBIKTHIK PETTey TaKbIPHIOBIHIA JKa3bUIFaH 03T )KYMBIC-
TapAaH afbIPMAIIBUIBIKTaphl, SIFHU KAaTapblH KYPalTBIH epeKIueikTepi: OipiHIiIeH, KYKbIKTBIK PeTTey cTa-
THKAJIBIK JKOHE JTMHAMUKAIBIK 3JIEMEHTTEPACH TYPAThIH )XYiie peTiHae KapacThpbuiaibl. EXIHIIIICH, KYKBIK-
TBIK PETTEy KaTErOPHACHIH TalAayFa )YHesi TOcil KoilaHbuiagbl. YUIHIIIIEH, KYKBIKTBIK PETTEY 3JIEMEHT-
Tepi JKaJIbl TEOPHUSIIBIK JIeHreHae TannaHabl. KyKbIKTBIK PeTTey MEeH KYKBIKTHIK BIKIA €TYIIH Heri3ri e3apa
GaiiiaHbICTApBl MEH aTKAapaThIH KbI3METTEPi KaTapbl alllIbIKTAJIFAH JKOHE JKOFaphlia alThIIFaHIap IbIH HeTi-
3iHAe KYKBIKTBIK PETTeyleri KaTeNliKTep i aHbIKTayFa jKOHE OJIapbl XKOIO JKOJIIAPhIH KOpCeTyre MyMKIHIIK
OepeTiH KYKBIKTBIK PETTEY/IiH JKaJblIaHFaH KOPBITBIHABICH! TYXKBIPBIM/AJIFaH.

Kinm ce30ep.: KYKBIKTBIK PETTeY, KYKBIKTBIK BIKMAJl €Ty, KYKBIKTBIK PETTEY MEXaHU3Mi, KYKBIKTHIK pETTey
THIMAIIr, KYKBIKTBIK PETTEY CaThLIaphl, KYKBIKTBIK PETTEy IoHI, KYKBIKTBIK PETTeY dJicTepi, HMIepaTHBTI
dJ1ic, TUCIIO3UTHUBTI d/1iC, KYKBIKTHIK PETTEY TUITEPI.

Kipicne

KYKBIKTBIH HEri3ri MOH—MaKcaThl OapbIHIIA MaHbBI3IAbl KOFAMIBIK KaThIHACTAPAbl HAKTBHI JKOHE TOJIBIK
perreyne kepinic Tabampl. TWiMIi perTey KYKBIKTBIK BIKHAl €Ty KYpaJJIapbIHBIH caH allyaH TypJepiH
KOJIIaHy/Ibl KakeT eteli. KyKBIKTHIK Kypaijgap KOWbUIFaH MakcaTTapra KOJ JKeTKIi3y YIIIH e37epiHiH xKyiie
Kypaylibl e3apa 9peKeTTecTirl ke3iHae OipTyTac, yiuleciMai MexXaHU3MII KalblnTacTbipaabl. KYKBIKTBIK
peTTey MexaHu3Mi OIpIIiKTe albIHFaH, KOFaMJIbIK KaThIHACTApFa HOTHXKENI KYKBIKTBIK ocep €Ty KaMTaMachl3
STUIETIH 3aHIbIK Kypaaap *yheci peTiHe TaHbLIa Ibl.

KYKBIKTBIK peTTey >KoHe KYKBIKTHIK PEeTTey MEXaHM3MiHiH THIMIUIIr Mocemenepi OTaHbIK 3epTTeyIi-
JIEPJIiH KYH TOPTIOIHIIE TYPFaH ©3€KTi MaceyeNep/IiH KaTapblH/la KapacThIPBUILIN Kenedl. JlereHMen, atanran
QJIEYMETTIK-KYKBIKTBIK KYOBUIBICTAPABIH OapJIblK JEPJIiK jKaKTaphl TOJBIK 3€PTTEIiN, OYTiHI1 TaHaa 3aH dj1e-
OueTiH/e 631HIIK OarachlH aJjibl JIel aiTa anmmaiiMbl3. COHbIMEH Oipre, eliMi3iH KOFaMJIbIK-CasiCH eMipiHe
KYPTi3ii ®KaTKaH e3repicTep KYKBIKTBIK PETTeyY TYCIHIriHe, OHBIH THIMILUIITIH apTTBIPY >KOJIapbIHa KaThIC-
ThI KOTITETEH JIOCTYPII Ko3KapacTap/pl TYOeTreii KaiiTa KapacThIpy/Ibl Talall eTill OTHIPFaHBIFbI JIa OeNTii.

* Xar-xabapnapra apHanrad asrop. E-mail: 70_gulzira_70@mail.ru
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KyKbIKTbIK peTTey XaHe OHbIH TUIMAINIriH. ..

3aH JKoHE TOPTIl, ©3apa TYCIHICTIK, TINEKTECTIK MEeH jKayalKepIIlik 0apiHeH OMiK TYpaTbiH THIMII MemJie-
KeT Kypy KaKeTTLIIr KYKBIKTBIK PETTey MaceNesepiH THiM/II ety i aimFa Taptaasl [1].

KyYKBIKTBIK peTTey — KOFaMHBIH HETIi3r1 MYIeTIepiH caKTal OTHIPHII, KOFaMbIK KaThIHacTapaa Oaiina-
HBICTapAbl YUBIMAACTBIPY XOHE OPHATYMEH aHBIKTAlIaThIH KOFaMbl OacKapyAblH €H MaHbI3Ibl TYpi. Oney-
METTIK OacKapyabIH OapIbIK TYPIIEPiHiH IMIiHAe KYKBIKTHIK PEeTTey MaHbI3IbI OPBIHAAPABIH OipiH HeMIeHe .
KoFaMIbIK KaThIHACTAP/IBIH KaXETTI TYPAKTAITYbl MEH PETTENyiHe KOJ KETKi3y YIIiH MEMIICKET KYKBIK HOp-
MaJapbIH 93ipJIer, XY3€ere achlpa OTHIPHII, apHaibl KYKBIKTBIK Kypaaaap MEeH 9[iCTepliH KOMETIMEH onapFra
BIKTIaJ eTei.

KYKBIKTBIK peTTey MEXaHU3Mi KYKBIKTHIH TEOPHUSITBIK YCTaHBIMAAPIAH TOKIPUOCITIK dPEKEeTTepre aybicy
JKOJmapelH KepceTemi. OHBIH HETI3T1 KaTEerOpHsUIapbl MEH TYCIHIKTEpl, CalalblK KYKBIKTBHIK FHUTBIMIAPIBIH
ToxipuOECiHe Tanjay kacarl, Cailblll KEITCHJE 3aHTepAiH TaOBICThI TIXKIPHOCHIK KYMBICHIH KaMTaMmachl3
eTyre OarbITTaFaH.

KYKBIKTBIK peTTey MEXaHH3MiH Tl KapacThIPYAbIH 0acThl MaKCAThl KYKBIKTBIH JaMybl MCH KbI3MET
eTyiHiH 6acTbl 3aHABUIBIKTAPHI TYPajbl FEUIBIMU YKOHE MPAKTUKAJIBIK LTIMAEPl JKETKI3iN TYCIHIIpY, OJIapasl
Oaranaii Oiyre yHpeTy »oHe Jie 3aHrep-KYKbIKTaHYIIbI PETiHAE ©31HIH MIHIETTEpiH KociOu Typae opbiHAay
OpEeKeTiHiH KO3FayIIbl KYIIiHe aifHaIAbIpy KaOiJIeTiH KaabIlITacThIPy.

9oicmep meH mamepuaioap

Makananarbl 3epTTey/IiH 9iCTEMENIK HETi31H 9JI€YMETTIK-KYKBIKTBIK KYOBUIBICTAPAbl TAHYIBIH JIUAJICK-
TUKAJIBIK 9JIICI XKOHE TaHBIMHBIH TOXKipHOEIeH 0TKEH 3aMaHayH SficTepi Kypaiasl. 3epTTey OapbhIChIHAA Taj-
nay, CHHTE3IEy, CAIBICTBIPY, MOACIBACY TOPI3Mli TEOPHSUTHIK TaJAayAbIH JKaJIlbl JIOTUKAJBIK 9iCTepl KeHi-
HeH KoyimaHeuLbl. COHBIMEH Karap, 3epTrey cHOeriHae (OpMalbIbl-TOTHKANBIK, KYPBUIBIMIIBIK-
(hYHKIIMOHAIIBIK CHUSKTHI KAIBI FRUIBIMHU SHICTEPMEH KaTap, OOBEKTiHI Kyp/Iemi, Kom KbIPIbl KYObLTBIC pe-
TIHJE KapacTIPyIbl KO3/ICHTIH, JIEMEHTTEPI apachIHIAFbl OaliIaHbIC CATBICTHIPMAIIBI TYPAKTHl KYPBUIBIMIBI
KYpaHTBIH K9HE OHBIH TYTACTBIFBIH KAMTAMACHI3 €TETiH JKYHENiK TOCUT JIe KapacThIPBUIIBL.

AnFa KOWBUTFaH MIHAETTEp/i IIelly YIIiH KYKBIKTHIK Tallfay, HaKTbulay, TYCIHAIPY daicTepi maiinana-
HBUIABL. 3epTTey OapbhIChIHAA, OipiHIIIACH, KYKBIKTBHIK PETTEYre KaThICTHI SPTYPIIi Ke3KapacTapAbl, TEOpHUs-
JIBIK epeKesiep/li, 3aH FhUIBIMBIH/IA TAHBLIFAH MPUHITUNTEPAl alKBIHAAY YIIIH KYHETIK-KYPBUIBIMIBIK diCKE,
CKIHIIIIeH, KYKBIKTBIK PETTCYIIH HETi3ri 3JIEMEHTTEPIH, OJIapIbIH apachlHAaFbl OAHIaHBICThI, COHAAN-aK KY-
KBIKTHIK PETTEy OICTEPiH, KYKBIKTBIK PETTey HIEKTepiH aHBIKTayFa MYMKIiHIIK O€peTiH CalbICThIPMAIIbI-
KYKBIKTBIK 9J[ICKe epeKIle Ha3ap ayaapbULibl.

Homuoicenep

KyKbBIKTBIK perTey icke achlpy OapbicbiHma Oenrimi Oip Ke3eHIEepIeH, DIEMEHTTEpIEH KOHE
Kypanapaas Typaasl. KyKBIKTEIK OackapyIslH MyHIall Ke3eHIepl MEH KYpalJapbIHbIH KHUBIHTBIFBI «KYKBIK-
TBIK PETTey MEXaHU3Mi» JIeTl aTanajabl. KyKeiKmulKk pemmey mMexanusmi — KYKblK cyOveKminepiniy myo-
Oenepin Kanazammanowlpy MHCONbIHOA MYPRaH Keodepinepoi Hcolo MAaKCcamvlHOA Ke3eKMiNiKneH YubiM-
dacmuipvinean 3ayobiK Kypanoap dcytieci. On OIpiiKTe aublHFaH, KOFaMJABIK KaThIHACTApFa HOTHXKeEN Ky-
KBIKTBIK 9Cep €Ty KaMTaMachl3 €TUIETIH 3aH/IbIK Kypajiiap Kyleci peTiHae KapacThIpbla bl

KyYKBIKTBIK peTTey MEXaHM3MIiHIH MakcaThl CyOBEKTUICPIIH MYAJCIICPiH KYHIBUIBIKTapFa Keaepricis
KETYiH KaMTaMachl3 €Ty OOJbI TaObutajgsl. MYHBI KYKBIKTBHIK pPETTEYAiH Ma3MYHJBIK Oenrici peTiHme
KapacTelpyra 0omapl. KYKBIKTHIK peTTey MEXaHU3Mi — OHBIH MaKCaThIHA KETyre KOMEKTeCeTiH TaOuFaThl
MeH KbI3MeTi OOWBIHIIA SPTYpIl 3aHIBIK Kypanaap kyieci. by oHbIH (opManablk skarbiH Kepcereni. Ky-
KBIKTBHIK PETTEy MEXaHHM3MIHJE OPEKET €TETiH OpTYpJi 3aHJIBIK KypaliapFa CYpaHbIC CYOBEKT MYIUIECIHIH
KYHJBUIBIKTapFa ’KETYiHIH 9PTYPJIl XKOJIIapbIMEH, OCHI KOJIaFbl KONTEr'eH KeAEPriiepMEH aHBIKTAIa bl

KYKBIKTBIK peTTey MEXaHW3MHIH 3JeMEHTTepi OOJNBbI KOFaMJBIK KATBIHACTAPJBIH KYKBIKKa acep
eTYIHIH HeTi3ri Ke3eHiH OeWHeNeHTiH, HAKThl )KYMbIC iCTEWTIH KYKBIKTBIK KYHEHIH (parMeHTTepi OONBIN
TaHbUIABI.

KYKBIKTBIK peTTey MEXaHU3MiHIH 3JIEMEHTTEPI:

- CyOBEKT MYJIJIECIH KaHaFaTTaHIBIPYbIH YIITiCi KOPCETINeTIH KYKBIKTHIK HOpMaap;

- 3aHABIK (pakT HEMece 3aHIbIK Kypam;

- HOPMATHBTI TaJIalTap THICTi CyOBEKTiIEp YIIIH HAKThUIAHATHIH KYKBIKTHIK KaThIHACTAD;

- KYKBIKTap MEH MIHJETTEp KY3€ere achIpbUIaThIH aKTiliep (cakTay, OpbhIHJAY, MMaii1aj]aHy HbICAHBIHA-
FBI CYOBEKT 9peKeTi);

- KYKBIKKOJIJIaHY aKTici [2].
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KYKBIKTBIK peTTey MeXaHU3MiHIH aTalfaH HEeTi3Ti 3JIeMEHTTEepIMEH KaTap KOChIMIa Kypamaac OeiKTe-
pi me 6omanel. Onmapra TYPFBIHAAPABIH KYKBIKTBIK TOPOUEIri MEeH Jlaya3bIMIbl TYIIFaIapIbIH KociOn-3aHIBIK
MOJICHHMETI, KYKBIKTBIK CaHa, TYPaKThl 3aHIBLIBIK [T€H KYKBIKTBHIK TOPTII, COHIAM-aK ajaM JKoHE a3aMmar Ky-
KBIKTapbl MCH OOCTaHIBIKTAPBIH KOPFAY/IbIH 9/IiC-TICUIAEPI Kipei.

JKanme! aifTkanga, KYKBIKTHIK PETTEY MEXaHU3Mi TYCIHIT1:

- 3aHABIK KOHIBIPMAHBIH OapIbIK O6JIKTEepiH JKOHE OJIapFa BIKMAal €TeTiH ¢akTopiapapl Oip opTara
KUHAKTAYFa,

- oJIapJbl 63 OpBIHAPbIHA OPHAIACTHIPYFa;

- 3aHJIBIK, SJIEYMETTIK, IICHXOJOTHSUIBIK JKOHE o3re /ie (haKTopiapAblH KYKBIKTBIK PETTey YpAiciHmeri
aTKapaTbIH KbI3METTEPiH aHBIKTAYFa,

- KYKBIKTBHIK MPUHIUITEP MEH HOpMalapiblH dpeKeTKe (KYKBIKTHIK HeMece KYKBIKKa Kapchl) aiHaIy
0apbICHIH, 3aHIBUIBIK MTeH KYKBIKTHIK TOPTINTIH HeMece KYKBIKTHIK HUTHIIM3MHIH Taif1a O0IybIH TYCIHYTE;

- KOFaMJaFrbl KYKBIKTHIK PETTEYIl KEeTUIAIPY KXKETTLIIriH HeTi3/ieyre, KYKbIKTHI KY3€ere achlpy THiM-
JIJTITi MEH CcanachlH, KYKBIKTHIK MOJICHUET JICHICHIH KOTEPYTre KOMEKTECE/I.

KYKBIKTBIK pETTey/iH THUIMAUIINT — KYKBIKTHIK PETTCYJiH HOTH)KECI MEH OHBIH ajjIblHIa TYpFaH
MaKCaTTBIH apakaTbiHAChl. KYKBIKTBIK peTTeyAiH THIMALIIT Oenriii Oip HOPMAaTUBTIK KYKBIKTBIK aKTUIep/e
KOPCETUITeH THICTI HOPMATUBTIK KYKBIKTHIK aKTUIEpAl jKapusuiay, e3repTy Hemece KYIIiH KO apKbLIbI
OeNTriJeHreH MakKcaTTapra, JKETICTIKKE €H TOMEHI1 WIBIFBIHAAPMEH NPaKTHKAJbIK JKETy aopexeci. by
MakcaTTapra KOJI JKeTKi3y Oenriymi Oip omeyMeTTiK HOTIKENepHi anyaa KepiHic Tabaipl: oIeyMETTIK
KOKETTUTIKTep MEH OJapAbl OUIMIpeTiH MYyIAeNepi KaHaraTTaHIBIPY Adpekeci, Oenrim Oip omeyMmeTTik
JKaFaiIbIH KaJIBINTACYbl MEH KOJDKETIMJILIITT, KOFaMIBIK TOPTIII IICH YIIIECiM, OpKCHIIEY, OH KETICTIKTED...

KYKBIKTBIK peTTeyliH JKalbl MaKcaTTapblHa COMKeC, KYKBIKTBIK PEeTTeYIiH THIMAUIITIH aHBIKTAY YIIiH
Heri3 OOJBIN TaOBUTATHIH 3aH/IBI XKOHE SJIEYMETTIK MaKcaTTap OPbIH ajabl.

KYKBIKTBIK pETTEYiH THIMALUIITI €Ki TYpili MaKCaTThl KO3CHIi:

1) xanmbira Oiped opTak MakcarTap — QJICYyMETTIK;

2) KYKBIKTBIK PETTEYIiH THIMIIIITIH TYCIHY MEH 3epTTey — KYKBIKTHIK (3aHIBIK) MaKcarT.

KYKBIKTBIK peTTey THIMIIIITIHIH HETi3T1 aCMeKTiiepi — KYKBIKTBIK PETTEeYIiH OOBEKTHBTI QIeyMETTIK-
SKOHOMHKAJIBIK, CasACH JKOHE aJaMIepIIiTiK-pPyXaHu KaKETTUTIKTepi )KOHE aMy 3aHJIbUIBIKTapbIMEH Ka3ipri
JKOHE CTPATETHSUTBIK COUKECTITIH KAMTaMachl3 €T€ OTHIPHIII, OHBIH FHUIBIMHU HETI31 JET aTarybl MYMKIiH.

KYKBIKTBIK peTTey/IiH THIMAUTITIHIH TaFbl O1p MaHBI3/IBI MIAPTH — 3aHHAMa, KYKHIK KOPFay JKoHE afaMm
KYKBIKTaphl CalachlHJArbl Karujaajgap MEH MiHJETTepre, MakcarTapra, HaKThl YHBIMIACTHIPYIIBLIBIK MeXa-
HU3BMJIEpIi KoHe Oacka Ja JKarmaiimapApl JaMbITyFa, OIOFBIPIAHABIPYFa JKOHE KON IKEeTiMIIUIIriHe
0alIaHBICThI YHBIMAACTHIPYIIBIIBIK KOJIZAY KOPCETY OOJBIN TAObLIA I

Tanxvinay

KYKBIKTBIK peTTey Heri3ri KYKbIKTHIK KaTeropusuiap TOObIHA JKaTajbl, JeTeHMEH KYKBIK TEOPHSCHIHIA
KeHOip jkaraaiapaa HaKThl 3aHIBIK MaFblHaJa €MeC, JKaIbl KOJTaHOAIbl MaFbIHA/1a KapacThIPhUIATHIH IbI-
FBI Oenristi. ATanraH KYKBIKTHIK KYOBUIBICTBIH FBUIBIMHU TY)KBIPBIMJIAMAcChl dJ1i KYHre JAEHiH jkacajaMaraH, Ol
o/IeTTe KYKBIKTBIK PETTeY MEXaHU3MiHiH KYPbUTBIMBI apKbUIBI KapacThIpbLIaibl. bipak KYKBIKTBIK pETTEY TY-
CIHIT1 OHBIH JMHAMHKAJIBIK, MEXaHUKAJIBIK )KaFblHA KaparaH/a oJieKaiiia KeH jKOHe OHBIH CTaTHUKAJIBIK Oel-
TiIepiH, epeKmeniKTepi MEH alphIKIia CHIaTTaMallapblH FaHa eMec, COHBIMEH KaTap THITEPiH, TYPIEpiH,
o/licTepiH, KypalJapblH HAKThUIAYAbl KaXeT eTefi. KYKBIKTBIK-TEeOPHSUIBIK JOKTPHHAAA KYKBIKTHIK PETTey
HBICAHJIaPhl Typasbl aKIapaT KejieMi a3bIK eTeli, OYJI MaHBI3Ibl TAHBIM/IBIK ATIIAKTHIKTHI Ol1Aipei [3].

KyKbIK KOFaMIBIK KaTbIHACTapAbl peTTeyre apHairaH. by ypaic e3 OeTiHlue icke acmaiapl, of THICTI
KYKBIKTBIK PETTEY MEXaHHW3Mi KOMETiMeH jXy3ere achlpbuiasibl. « KYKBIKTBIK peTTey MEXaHW3Mi» TYCIHITiH
aHBIKTAY YIIIH aJJIbIMEH «KYKBIKTHIK PETTeY» YFBIMBIH aXbipary KaxeT. COHBIMEH KaTap, 3aH 9/cOueTiH e
«KYKBIKTBIK PETTEY» *OHE «KYKBIKTBIK BIKIIAJ €TY» TYCIHIKTEpiHiH Oap eKeH/IrH aTall 6Ty Kepek.

KYKBIKTBIK peTTey — KOFaMIBIK KaTblHACTapFa KYKBIKTBIK Kypanjap, 9iCTep MEH Tacijiep KeMeriMeH
BIKIaN eTy. MbIcallbl, KbIJIMBICTBIK KYKBIKTa KOFaMFa KayinTi opeKeTTepil skacamay Tanabbl Oap. byHna
KOFaMJIBIK KaThIHACTApFa THICTiI 3aHJBIK BIKMAN €Ty YIIiH THiCiHIIe Kypanaap (ThIMbIM calylibl KYKbIK
HOPMACHI, 5Ka3a), TOCII (THIABIM cajy), 9JiC (MMIIEPATUBTI) KOJIAHBLIA b

KYKBIKTBIK BIKIIAT €Ty TYCIHIT KYKBIKTBIK peTTeyre Kaparanjaa KeHipek. On KoFaMJbIK KaTblHACTapFa
BIKIAJl €TETiH KYKBIKTHIK KYOBIIBICTAPIBIH OapibIK KUBIHTBIFBIH KaMTHJBL. KYKBIKTBIK BIKMAT €Ty —
KOFaMJIbIK KaTbIHACTapFa KYKBIKTHIK Kypajaap, sAicTep MEeH Tocuiep KoMeriMeH FaHa eMec, e3re 1€ KYKbIK-
TBIK KYyOBUIBICTAp KOMETIMEH BbIKHal eTyAl Ounmipeni. ©3re KYKbIKTBIK KYOBLIBICTAp KaTapblHa KYKBIKTBHIK
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caHa, KYKBIKTBIK MOJICHUET, KYKBIKTHIK Karuaanap, 3aHAbUTBIK, 3aHIbI )KayalKepIILTiK TaFbl OacKaiap Kipemi.
Meicansl, agaMaapasH 0achiM KONIIUTTIHIH KYKBIKOY3YIIBUTBIKKA OapMalTBIHABIFEI KYKBIKTBIK Kypaiaap,
omicTep JKOHE TACUIAEPHiH JKYMBIC ICTE€yIMEH TYCIHIIpIIMEN i, AYyphICHl KYKBIKKA KYPMET KOpCeTymi
OLIIIPeTiH KAIBINTACKAH KYKBIKTHIK CAHAMEH TYCIHJIpPUIE/I.

KyYKBIKTBIK peTTey — 3aHIBIK Kypangap KYHeciMeH XKy3ere achIpbUIATBIH, KOFaMJBIK KaThIHACTapFa
peTTey MakcaTtbhiMeH acep eTy. KYKBIKTBIK BIKMaI €Ty — KYKBIKTBIH QJIEyMETTIK eMipre, afaMm caHachl MeH
opekeTiHe ocepiHiH OipIIiri XKoHe KOl )KaKThIIBIFBIMEH CUMIATTANAThIH Yp/Iic.

KYKBIKTBIK pETT€Y MEH KYKBIKTBIK BIKIAJ €Ty ObLTall aXKbIPaThLIa/IbI:

BipinmrieH, KYKBIKTBIK PETTEy MOHI KYKBIKTHIK BIKIAJ €Ty IOHIHE KaparaHaa Oipmiama Tap OoubIm
kenmemi. KyYKBIKTBIK BIKMA €Ty TMIOHIHE KYKBIKIIEH peTTeNiHOeWTiH, OipaKk OHBIH BIKIMAJIBl JKYPETiH
SKOHOMUKAJIBIK, CasiCH, JICYyMETTIK KaThblHAacTap Ja Kipezi. ExiHIIIeH, KYKBIKTHIK PETTeY apHayJIbl 3aHIIBIK
acep ery peTiHae CyOBEeKTiLIepAiH HaKThl KYKBIKTaphl MEH MIHAETTEpiH OEKiTyMeH, THICTI oHE MYMKIH
TiKeJlel HycKayinapMeH OaiIaHbICThI 00JIca, KYKBIKTHIK BIKIIAN €Ty OHBIMEH TYpaKThI Oaitmaneicta emec. Ky-
KBIKTHIK PETTEY KYKBIK HOPMAaJIAPBIHBIH KYKBIKTBIK KaTBIHACTAP apKbUIBI JKY3€re achIphUIATBIHBIH OLIIipCe,
SKIHIIICI OoFaH MIHAETTI eMec. Byl KYKBIKTBIK PETTEYyIiH OpKalllaHJa KYKBIKTBHIK BIKIAd €Ty OOJaThIHBIH
Oinmipeni, an KYKBIKTHIK BIKIIAT €Ty KOFaMIIbIK KaThIHACTAPABI CaHAJBI peTTey 00a OepMeiii.

KoraMIIbIK KaThIHacTapFa KYKBIKTBIK BIKIAJ €TYJIH KYKBIKTBIK PETTEyJieH Oacka Ja HbICaHAaphl Oap.
Onap aknapaTTHIK-TICUXOJIOTHUSIBIK, TOPOUEIIK, 9JICYMETTIK O0aabl. AKNApaTTHIK-TICUXOJIOTHSIIBIK HBICAH
OacKapMaIIbUIBIK KYKBIKTBIK MOJIIMETTepAiH CyOBEeKT opeKeTiHe acep eTyiH Oinmipeni. SIFHu, MeMIIEKeT Ky-
KBIKTHIK HOpMAaJIapJblH KOMETIMEH pYKCaT eTUTeH, KAKETTI HeMece THIMBIM CAllbIHFaH MiHe3-KYJIBIKKA Ka-
THICTBI YCTaHBIMBIH KYKBIK CYOBEKTIICPiHIH Ha3apblHA KeTKi3el. AKNapaTThIK-ICUXOJOTHSIIBIK HBICAHHBIH
3aHJBIK KYPaIlbl PETiH/IE KYKBIKTHIK KOTepMeNey MeH KYKBIKTHIK IIEKTEeYIep/Ii aTayra 00IaIbl.

KYKBIKTBIK BIKIAN €TYAIH TOPOHMEINiK KaFbl KYKBIKTHIK IIBIHIBIKTHIH CYOBEKTiHIH IIIKi KaH-TYHHUECIHE,
aJlaM CaHaChIHJAa KYHJBUIBIK KO3KapacTapibl KaJbIITACTHIPYFa, TYJIFAHBI KYKBIKTBHIK TOPOUEICYTe KaJIIbl
HEJCOTIOTHSUIBIK 9Cep €TyiMEH OalmaHbICThl 00abl. KYKBIKTHIK 3aHIBIIBIK MOJICHUETTI KOTEPY, aJJIbIHFbI
KaTapIibl, ©pKEHUETT] HesIap MeH MIPUHIUITEP] SHT13y POJIiH aTKapaibl.

KoraMibIK KaThIHACTapFa KYKBIKTHIK BIKIAJI €TYIIH QJICYMETTIK KaFbl KYKBIKTHIK (hakTopiap MEH Ky-
KBIKTBIH OpEKeT eTYiHIH OapiiblK KE3CHIHEe KaThICAThIH ©3re J¢ oJICYMETTIK (PKOHOMHUKAJIBIK, CasiCH,
aJaMrepuIilnK) ¢hakTopiaapAblH e3apa OaillaHBICKIMEH cHUMaTTanansl. by ¢akropmap e3 KUBIHTHIFBIHAA KY-
KBIK OpEKETiHIH oJIEYMETTIK OpTachlH Kypaiael. Onapra KYKbIK HOpMachl MEH HYCKayjiapibl XallbIKKa
KETKi3y, KYKBIKTBIK aKTiliepJie 9JIeyMEeTTIK Maiaaibl SpeKeTTi MaKcaT eTill KO apKbUIbl CyOBhEeKT opeKeTiH
IYPBIC OaFBITTAy, KYKBIKIICH SJIEYMETTIK Maiaaibl SpeKeT TOPTIOIH KANBINTACTHIPY, SIEYMETTIK-KYKBIKTHIK
OaKplIay )KOHE Tarbl OacKayap JKaTabl.

KoFamabIK KaThlHACTap bl 3aHABIK PETTEYAl AYPBIC TYCIHY YIIIH KYKBIKTBIK PETTEY/iH JaMy YpAiciHae
OTeTIH CaThUJIAPbIH aHBIKTAy MaHbI3IbI. Peceilyiik Kykpikranymbsl B.K. babaeB KYKBIKTBIK PeTTEYIiH 0acThl
€Ki CaThICBIH KapacThIpansl. OHBIH OipiHIIiCI, KYKBIK KOMETIMEH KOFaMIIbIK KaThIHACTAp/IbIH Oenriii Oip ai-
MarblH peTTeyaAl Ounmipesni. 3aHIbIK HOpMaapaa KYKBIKIIEH PETTEeNEeTiH KOFaM/IbIK KaThIHACTAPIbIH KeJeMi,
KYKBIK CyOBEKTIIepi, OJapblH KYKbIKTaphl, 00CTaHABIKTAPbl MEH MIHAETTEPl alKbIHIATa Ibl, 3aH bl HYCKAY-
nmapael Oy3y VINH TarailbIHAANaThIH JKayanKeplIunk OexiTimesni. EkiHIII caThl KOIIAHBICTAFBl KYKBIKTHIK
HOpMAaJTap/bl iCKe achIpyiaH Kypanassr [4].

3aH oeOHeTIH/IC KeH KeJIeMJIe TapaJiraH Ke3KapacTapFa CYHEHCEK, KYKBIKTBIK PETTEY YIII CaThIAaH KY-
paJiajibl: JKaiIbl HOPMaTHBTIK PETTEY, CYObEKTUBTI KYKBIKTap MEH MIiHJACTTEp/iH makiaa 00mybl, KYKbIK HOP-
MAachIH icKe achIpy [5].

ConbIMEH, KYKBIKTBIK PETTEY CaThUIapbl HAKTHIPAK aliTKAH/A:

- KOFaMJBIK KaTbIHACTApJbhl HOPMATHBTI PETTEY: KYKbIK HOPMACBIH KAJIBIITACTBIPY MKOHE OHbI
HOPMAaTUBTI-KYKBIKTBIK aKTiJe OeKiTy;

- KYKBIKTHIK KaThIHACTapIbl JKeKe perTey (KYKBIK HOPMACHIHBIH HETi31H/IE KYKBIKTHIK KATHIHACTHIH
maiiga 00JTysl): KYKBIKTHIK KATBIHACTHI TYBIHAATATHIH 3aHIBIK (akTigeH OacTay amaipl a, KYKBIK KOJIIaHy
aKTiciH KaObuTIayMeH askranaabl. KyKbIK KOJIaHy akKTiCi KYKBIKTHIK KaThIHACKA KATHICYIIBLIAPIBIH KEKE
KYKBIKTapbl MEH MiHJETTEPiH aHBIKTANAbI XKOHE OJapFa TUICIHILE JKayaKePIIJIiK )KYKTeH 1.

- KYKBIK HOpPMAcChblH ICKEe achIpy: CYOBEKTHBTI KYKBIKTApJbl TIKeJNeW MalgalaHy >KOHE 3aHIbIK
MIHJCTTEP/Il aTKapyAaH KepiHe/Ii.

KYKBIKTBIK peTTey ToHI — KYKBIKIIEH peTTeNleTiH KyObutbicTap. KYKBIK KOFaMIBIK KaThIHACTApPIIbI
perteyre apHanraH. KyKbIK €3 3aHIbUIBIKTapbIHA COMKEC OPOMTIH JKOHE aJaMIapiAblH €pPKi MEH CaHaChIHA
OarbIHOANTHIH (DU3UKAJIBIK, XMMUSJIBIK, OHOJIOTHSUIBIK KOHE OacKa TaOUFH MPOLIECTEPAl peTTeyre KaOiaeTTiri
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#0K. On Tek KOFamIbIK KaThIHACTApAbI, aJlaMaap apachlHia Maiaa OoNaThiH JKOHE OJapiblH OpEKETiHC,
MiHE3-KYJIKBIHAa KepiHiC TaOaThIH KaTbIHACTapHbl peTrTeyre faHa Kabinmerti. CoHbIMeH Oipre OapibIK
KOFaMJIBIK KATBIHACTAp KYKBIKTHIK PETTEy IMOHIH Kypal alMaiTHIHJBIFBIH €CKEPYyiMi3 KepeK, OHTKEeHI TeK
KelOip KoFaM/IbIK KaTblHaCTap FaHa KYKBIKIEH PETTENlyi MYMKiH jKoHE peTTenyre TuicTi. KykbIKneH Tek Ky-
KBIKTBHIK PETTEY asiChlHA KipeTiH KOFaMIBIK KaThIHACTAp FAHA PETTENYl MYMKIiH )KOHE PETTEIyTe THICTI.

KYKBIKTBIK peTTey asChlH, ajJIbIH ajia, KYKBIKICH PEeTTeNlyi MYMKIH KOHE PETTEIyre THICTI KOFaMJIbIK
KaTblHACcTap JIeN aHBIKTAall ajcak, KYKbIK HAaKThl KaHJall KOFaMJIBIK KaThIHACTApIbl PETTEYi MYMKIH JKOHE
THUICTI JICTCH OPBIHJIBI CYPAK TYBIHIaNIbI.

Bipiaminen, OV epikmi KoeamovlK KamviHacmap, SFHA alaMHBIH €pKiHEe cail KaJIbITACaThIH >KOHE
OJIap/IbIH CaHACHIMEH OaKbITAHATHIH KapbIM-KaThiHacTap. KYKbIK KOFAMJIBIK KATBIHACTAP/IBI PETTEH OTBIPHII,
QIIBIMCH aJaMHBIH MiHE3-KYIKbIHA BbIKOAT erefi. COHABIKTAH, aJaMHBIH MiHE3-KYJIKbl FBUIBIMH 3aH
oneOueTiHIe KYKBIKTHIK PETTEY/iH TiKeIeH MoHi peTiHae KapacThIpbuiafsl. Erep amam opekeTi epikTi cumar
anMaca, OHBIH CaHackIMeH OakplIaHOaca, 071 KYKBIKIIEH peTTelyl MyMKiH emec. MBbIcajbl, KYKBIK JKYIKe
aypyJapbIMEH aybIpaThIH, TUITHO3 KaFJaibIHAarbl aJlaM OpPEKETiH peTTei anMaiinbl. KykbIK alaMHBIH TEK
epIKTi OpeKeTiH, COJ apKbUIBI €PiKTI KOFaM/IBIK KaTbIHACTAP/IbI PETTEH alabl.

ExiHmmineH, KYKbIKIIEH TEK HaKmbl epiKTi KaThIHACTAP PETTENyl MYMKIiH )KOHE peTTeNyi THIC, SFHA HaK-
Thl KaTBICYIIBLIAP apachbIHAarbl KaThlHAcTap. KYKbIK OYKapaJbIK oNeyMETTIK ypaicTtepai (Kermi-KoH,
neMorpadusibIK KoHE 0acka) peTTeyl MYMKIH eMeC, PEeTTeyre THICTI Jie eMec, OMTKeHl onap OObEeKTHUBTI
KOFaMJIBIK 3aHAapFra cait etemi. Kykpik, opuHe, onapra Oenrini 6ip aeHreiae pIKnan ere anafipl, 6ipak perreit
anMaiapl.

YuriHmmiieH, KYKbIKIIEH OapibIK HAaKThI €PiKTi KaTBIHACTAp €MEC, TEK CuhlpmKbl Oakbliay2a OaFbIHATHIH
KAaThIHACTApD FaHA pPETTeNyi MYMKIH »oHe perrteneni. KYKbIK — KOFaAMIBIK KATHIHACTAPIBIH CBHIPTKBI
perreymrici. Onm MemIlekeT TapamblHAaH OacTay ajajabl, aJaMHBIH KYKBIKKA KaTBICTHI OH HEMece Tepic
KaThIHACHI Oap->KOFbIHA KapaMacTaH, aJaMHbIH KaObUIIaHybIHa HeMece KaObuIaMayblHa KapaMacTaH ajaM-
HBbIH MIHE3-KYJIKbIHA dcep eTeli. AJlaMHBIH MIiHE3-KYJIKbIHA CBIPTTAall ocep €Ty apKbUIBI KYKBIK CBHIPTKBI
peTTeyre OarbIHATHIH JKOHE CHIPTTAai OaKbUIAHATHIH OPEKETTEpIli FaHa peTTeyli MYMKiH. MEBIcalbl, KYKBIK
JIOCTHIK, CEPIKTECTIK, 00C yaKBITThI MMalaliaHy, KeKe OTOACBLIBIK KapbIM-KaThIHACTAPABI PETTEH aniMai bl
XKoHE perreyre ThicTi e emec. Onap ChIPTKBI, (OpMalIbIbI-3aHIBIK PETTEYre pyYKcaT OepMeiii jkoHe Oacka
QJIEYMETTIK HOpMajlapMeH peTTene/i (9AeT-FYpHIIl, aAaMIepIIiTiK )KoHe T.0.).

TepTiHIIieH, KYKBIKIIEH OapiblK HAKTHI €PiKTi, CHIPTKBI OaKblIayFa OarbIHATHIH KaThIHACTAP €MeC, TEK
MEMJICKET TIeH KOFaM YIIiH OapbIHIIa MaHbBI3[bl OONAThIH KAThIHACTAP PETTENIyl MYMKIH JKOHE PETTEJE/II.
KyKbIK Ke€3 KelreH emec, TeK aleyMemmiK ManbizObl, ©3re¢ alaMIap/blH, JKaNbl KOFAMHBIH, MEMJICKETTIH
MYJZIECIHE dCep eTETiH MiHe3-KYJIBIKTBI PEeTTeyre THICTi. OHTIece, KYKbIK alaMHBIH 9p KaJaMbIH aHIbII
OTBHIPATHIH, YCAK KAMKOPIIbIFa aifHaia bl byH/Ial KYKBIKTBIK PETTEY 3UssHHAH 0acKa eIl maiia oKeIMen .

CoOHBIMEH, MeMmieKem NneH Ko2am Yulin OapulHua MAanbl30bl HAKMbL epikmi, CublpmKbl OaKvliayed
bazpiHambll KAmblHACMAp KVKbIKNEeH pemmenyi MyMKiH ocone pemmenedi. Ocbliap KYKbIKMbIK pemmey
asACHIH KYpatiovl.

Bynan Gacka 3aH oeOueTiHIe KYKBIKTHIK PETTEY asChIH OacKallia TONTacThIpaThiH Ke3KapacTap Aa 0ap.
By perTe, KYKBIKTBIK peTTey asiChlHAa KOFaMABIK KATHIHACTAPIBIH YII TOOBI OipiKTipijiemi: MaTepHuaIbIK
JKOHE MaTePUAIIBIK eMeC KYH/BUIBIKTAPMEH aiMacy KaThIHACTApPhI, 0ACKapy KaThIHACTAPBI )KAIHE KYKBIKTHIK
TOPTINTI KAMTaMachl3 €TyYMEH OalylaHbICThI KaThiHacTap. KoraMIIbIK KaThIHACTAPABIH OipiHIIN TOOBI KOFaM-
HBIH 9KOHOMHKAJIBIK, HETi31H Kypaipl. MyH/Ia aHBIKTayIIbl peJl MYJIIKTIK KaTbIHacTapra (eHIipy, aifbIpoac,
Oexty >koHe T.0.) THecini, onapjpl TayapJibIK-aklia KaThIHACTApbI JeN Te aTaiabl. HakThl OChl KapbiM-
KAThIHACTAP KYKBIKTBIK PETTEYIi KaXeT eTe/i jKOHE oJlap KYKBIK IMEeH KYKBIKTBIK PETTEYiH Maina O0oybIH
Herizzeni jgen caHaiaabl. KoraMmIblK KaTbIHACTAPIABIH EKIiHII TOOBI KOFAMHBIH CasCH HETi31H KYypauIbl.
MyH1a alKbpIHAAYIIBI POl KOFaMJIbl MEMJICKETTIK OacKapybIMeH OalIaHBICTHI TYBIHIAWTBIH KaThIHACTAPFa
Thecimi. YIUIHIN TON KOFaMIIBIK KAaTBIHACTHIH aJFalllkKpl €Ki TOOBIHAA OeNTUIeHTeH TopTIiNTi Oy3yra
0aiJIaHBICThI TYBIHIAWTHIH KOFAMJIBIK KaThIHACTAP Il O1pikTipei [6].

Keiibip ke3kapacTapra )KYriHCEK, KYKBIKTBIK PETTEY asChblHa KipeTiH KOFaMJIBIK KaTbIHACTAP KYKBIKTHIK
peTTey IoHiH Kypainbel. byHnai xarnaiina «KyKbIKTHIK PETTEY asiChD» MEH «KYKBIKTHIK PETTEY ITOH1» YFBIM-
Jlapbl apachlHJa albIPMAIIBUIBIK KOK. bipak, aTamFaH YFeIMAApIbl aXbIpaThill KapacTelpy xkeH. CebeOi,
OIpIHIIIIEH, KYKBIKTBIK PETTEY MOHI KYKBIKTBIK PETTEY asChIHA KipeTiH OapJibIK KOFaMIbIK KaTbiHACTAp eMec,
TEeK KYKBIKIIEH perTeneTiH Oeiiri. KyKBIKTBIK peTTey aschlHa KipeTiH, OipaK KYKBIKIIEH peTTelIMercH
KOFaMJIbIK KaThIHACTap KYKBIKTBIK PETTEY MoHI OoJia anmaiiibl. EkiHIIieH, Keiie KYKBIKThIK PETTey HoHIHE
KYKBIKTBIK PETTEY asChIHAH THIC KOFaMIBIK KaThlHAcTap Ja Kipemi. Byl MeMIleKeTTIH KYKBIKTBIK pETTey
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asICBIHAH THIC JKaTaTbIH, OOBEKTUBTI TYPAEC KYKBIKIECH PETTeNlyi MYMKIH €Mec KaThlHacTapIsl (KaHyapiap
OpEeKeTiH, Kei/e TINTi JKaHCHI3 3aTTap/IbIH OPEKETiH) PEeTTey KYIITAPIBIFbIHAH TYBIHIANIbI.

KyYKBIKTBIK peTTey MoHI MEH asCHIHBIH YATUI apaKaThIHACKI 00JICa, KYKBIKTHIK PETTEY MOHI KYKBIKTHIK
perTey aschlHBIH Oip Oeuiri raHa OOMyBI THiCc. OWTKEHi, KYKBIK €I YaKbITTa KYKBIKTBIK PETTEY asichlHa
KipeTiH OapiblK KOFaMIbIK KaTbIHACTapAbl KaMTH anMaiinel. KyKBIKTBIK peTTey IOHI KYKBIKTBIK pPETTey
asicblHa KaparaHja Tap yrbIM. COHBIMEH, KYKbIKMbIK pemmey noHi — KYKbIKHeH pemmenemitn, MemaeKem nem
Ko2am yuin 6apelHuia Maybi30bl HAKMul epikmi, ColpmKbl 6aKbIIaAy2a OALIHAMbIH KO2AMObIK KAMbIHACMAp.

KYKBIKTBIK peTTey oIicTepi TYCIHIrT KYKBIKTBIK PETTEY TICiJepi TYCIHITIMEH THIFBI3 OaillaHBICTHI
(omebuerTe Oy TEpMUHAED Keiiie ©3apa aybICHIMIBI KOJIaHbLIa Oepeni).

KYKBIKTBIK peTTey 9/1ici KYKBIKTHIK KaTBIHACTBIH KATHICYIIBIIAPBIHEIH ©3apa 9peKeTTECTITIHIH CHITATHIH
KepceTeni. OnuicTep cyOCTaHIIMOHAMABI, KYKBIKTBHIK OOJMBICTaH aXbIparbichl3. Onap KaHgail na 0oiIMachkiH
3aHJBIK PETTEY PEKUMACPIHIH MOH-MaFbIHACKHIH alKbIHIaiAbI. Col cebernTi e, KYKBIKTBIH 0acThl KyphLUTbIM-
IBIK OeTiri OOJBIT TaOBUIATHEIH — KYKBIK cajlajdapblH KAJIBINTACTRIpYaa OipiKTipymi 6acTay pesriH aTKapambl
[7; 523].

OJIeTTe KYKBIKTBIK PETTEYIIH €Ki HETi3T1 9/IiCTEPiH aXKbIPATHIIN, SFHH KEKE-KEKE KapacThIpabl:

NmriepaTuBTi omic — KYKBIKTBIK KATBIHACTHIH KATBICYIIBIIAPBIHBIH OipiHIH eKiHImiciHe OMIiKTIK Oy-
WBIpYBIH Olnmipeni. Mbicanbl, KbIIMBIC JKacaraH jKaFaaiia MEMJICKET KbIJIMBICKEPTe KETKUIIKTI JeHreiaeri
KaTaH MoKOypley IIapajapblH KOJAaHabl. 3aH ofcOMeTiHIE Oyl oic OarbIHABIPY 9JIiCi, aBTOPUTAPJIBIK
omic, cyOOpAMHALINS 9/TiCi JETI Te aTajabl.

Jucno3utuBTi (aBTOHOMABI) omIiC — KYKBIKTBIK KaThIHAC CYOBEKTUIEPiHIH TEH KYKbUIBIFBIHA
Herizneneai. MpIcanbl, a3aMaTThIK KYKBIKTBIK KaTBIHACTap/a: caTy, XaliFa Oepy, cakTay HIapTTapblH jKacacy
T.0.

KYKBIKTBIK peTTey 9/1ici — KYKBIKTHI cajajiapra 0oy liH eH MaHbI3/Ibl eeMi OOIIbIT TaObLTa b

3aH onebueriHze:

- Mapamarray ofici (MbIcabl, eHOCK KYKBIFBIHA KO KOJIaHbLIA b );

- CeHmipy ofici (KenTereH KYKbIK cajlaapblHa TOH);

- MokOypiey omici (3aHABIK JKayanmKepLIUTIKTI KO3AEWUTIH KYKBIK cananapblHa TOH) Jie
KapacThIPbLIAIbL.

OTaHabIK KYKBIKTaHYIIBLIAPIBIH KO3Kapachkl OOMBIHINA, KYKBIKTBIK PETTEY TOCLIIEpiHe epik Oepy, ThI-
WBIM cally, MiHAET KYKTeY jkoHe T.0. *KaTKpI3bpuIabl. Epik Oepy aereHimi3 cyObeKTiiepre o3 Myaielnepine
caif HaKTHI iC OpeKeTTepli xKacayFa MYMKIHJIK TyJbIpy. MiHJET JKYKTEy JIereHiMi3 cyObekTiiepre OenceH i
OpeKeT jkacay MiHAETiH KYKTey. ThIibIM cally IereHiMi3 CyObeKTiIepre KaHaai na 0ip opeKeTTi xacamayapl
Mmirgertey. ThIbIM camy KeOiHece MiHIET )KYKTeyMeH OaitaHbICThI Oosa sl [8].

A¥iTa KeTy KepeK, KYKbIKTBIK PETTEeY/iH 9JIiCTepi MEH TACIJepi THICTI KYKbIK HOpMaapblHa jKoHE Ky-
KBIKTBI iICKE achlpy HbICaHAapbiHa OalIaHBICTBl AHBIKTAIabl. MbICANbI, KYKBIKTBIK PETTEY TACITI PeTiHAeri
pPYKCaT eTyre JUCIIO3UTUBTI 9JIiC, OKIJIIK OepyIli HopMaliap oHe iCKe achlpy HBICAHBI PETiHAET] KYKBIKTHI
naiganany coiikec kenesi. THiciHIIe, KYKBIKTBIK PETTEY TICIUTI PEeTiHAET THIMBIM CalyFa UMIIEPATHBTI 9JIicC,
MiH/IETTEYIIi HOpMasap oHe KYKBIKTBI iCKe achlpy HbICAHBI PETiH/IE OPBIHAAYMEH COMKECTeH Iipiie .

KoramabIK KaTbIHacTapra KYKBIKTBIH oCEp €TYIHIH JKaJlbl OarbIThl KYKBIKTBIK PETTEY HETi3iHAe —
PYKcaT €Ty HeMece THIMBIM cally JKaTyblHa OaillaHBICThI aHbIKTaNa(bl. OCBl TYPFbIIAH KYKBIKTBIK PETTEyIiH
€Kl THII afIIbIKTAIa bl

- TiKenei pykcaT eTy THIIi;

- JKaJIIbl PYKCar Ty THIIi.

KyYKBIKTBIK PETTeYAIH miKkenel pyKcam emyuil muni «TiKeJed pyKcaT eTiJIreH jKaFaaijibl KoclaraH/ia,
OapIbIFBIHA THIMBIM CallbIHFaH» MPHHIUITH KOJIaHyAbl ke3aeihmi. CyObekTinep Tek 3aH HOpMalapbIHIa
PYKcaT eTUIreH opeKeTTepAi opblHai anmanel. On 9/IeTTe KbUIMBICTBIK-KYKBIKTBIK KEIIEHHIH canajlapblHaa
(KBUIMBICTBIK KYKBIK, KBIMBICTBIK iC JKYPIi3y KYKBIFBI, KbUIMBICTBIK aTKapy KYKBIFBI) KOHE SKIMIIUIIK Ky-
KBIKTa KOJIJIAHBLIAIBI.

KYKBIKTBIK peTTeyniH orcannsi pyxcam emyuii muni «TiKeJeld THIHBIM CalblHFaHHAH OacKara pyKcaT
eTieni» MPUHUMIH NaijanaHyabl kesneini. PerreynminH Oyl Typi Heri3iHEH a3aMaTThIK KYKBIKTHIK
KAaThIHACTAP CalaChIH/A, CYOBEKTIIep 3aHFa KaWIbl KEJIETIH KaFaaiiaapapl Koclaransa, Kauaai jaa Oip ic-
KHMBLIJIap KacayFa KYKbUIbl OOJIAThIH callaap/a KO aHbLIa/IbL.

Kazakcran Pecrry6nukaceiabiy, 2030 kbUtFa JEHiHTT KYKBIKTBIK CasiCaThIHBIH TYXKBIPBIMIaMachIHIa KY-
KBIKTBIK CasICATTBIH HET13T1 KaFUJaTTaphl KATAPhIH/A aKbUIFa KOHBIMIIBI PETTEY, alllbIK PETTEY, TJISIIeMETIK
peTTey, HOTHXKENI PeTTey KapacThIpbUiaibl. AKbUIFA KOHBIMIBI PETTEYJi TYCIHIIpY OapbIChIHIA, KOFamJa
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TYBIHAAWTBIH CYpaKTap/bl STy YIIiH aaAbIMEH OallaMalibl TOCUIIepre KYTiHY YCHIHBLIAMbL. Erep oHmait
MYMKIHZIK OoiMaca, OOJDKaHATHIH MaKcaTTapFa KOJ KETKIi3y YIIiH KOJAWJIbl JKOHE a3zaMarTap MEH YHBIM-
JapAbIH KYKBIKTApbIH, OOCTAHBIKTAPBI MEH 3aHJbl MY UICTIepiH OapbIHIAa TOMEH JdPEkKeIe MIeKTeyMEH CH-
MaTTaNnaThlH PETTEYAl KoNganyra 0omaapl. AIIBIK PETTey KYKBIK CyOBEKTIIEPiHIH MYAJICIEPiH ECKEPy apKbI-
JIBI, eTTiMi3zIe JKYPTi3iIin ’KaTKaH pedopManapra XalbIKTBIH CEHIMIH apTThIpyFa XKaraail sxacaiiael. Jlanenme-
MEJIK peTTey KeH KeJieMJeri OObEeKTHBTI AepeKTepre, OHBIH IITIHIE FRUTBIMU JKOHE CapanTaMaiblK 3epTTey-
nepre, KOFaMbBIK MiKipAi, CTATUCTHKAIBIK JKOHE ©3re Je ACPEeKTepi 3epaeney HoTWKelepiHe cylienyre ma-
KbIpanbl. HoTmxkeni perTey KaruaaThl OOJDKAHFaH HOTHIKETe KOJ KETKI3yIiH OapiblK KarFbIMIIbI OJIic-
TOCIIIEPIH OPBIHABI KOJIIAHYBI Tajam eTe/li. bymapabH 6apibIFel TYJIFAaHBIH KYKBIKTAPBIH, OOCTaHIBIKTAPHI
MeEH 3aHJIbl MYZIeJIepiH KOpFay TYpFhICEIHAH Herizaeneni [9].

KYKBIKTBIK peTTEyliH MIEKTePi — KYKBIK OPEKETiH PETTCUTIH IIeKapaiap, OHbIH KOJIEMIiHIe KOFaMIbIK
KAThIHACTAP,IBI KYKBIKTBIK PETTEY JKY3€Tre achlpbUIAJIbI.

KyYKBIKTBIK peTTey MIEKTEpiHiH Maceleci OTaHIBIK 3aHTaHyAa ol e THICTI Typae AaMbIMaraH, COFaH
0aiiJIaHBICTBI OHBI OPTYPJIL TYCIHAIpYTe Oonaabl. bi3iH OWBIMBI3IIA, KYKBIKTHIK PETTCYIIH OObEKTHBTI JKOHE
CYOBEKTHUBTI MIEKTEPiH aXKBIPATHIN KAPACTHIPY OPBIH/IBIL.

OOBEeKTHBTI MIEKTep KOFaMJBIK KaThIHACTApMEH Herizgenenmi. KYKBIKTBIK peTTey asChlH KapacThIPY
0apbIChIH/Ia KOFaMJIBIK KaThIHACTAPIBIH OapiIbIFbl OipAcH KYKBIKIICH PETTEIyi MyMKIH €eMeC eKEHJIITH aHbIK-
TanbiK. Keit0ip KoFaMbIK KaThiHACTap OOBEKTUBTI TYPHE KYKBIKTBIK PETTEyre OaFrbIHOAM b, COHIBIKTAH KY-
KBIKIIEH PEeTTeNyli MyMKiH eMec, OacKamapbl KYKBIKTBIK PETTeyTre OarbIHAIBI, OipaK OOBEKTHBTI TYpAE OHBI
KaXeT eTneini. SIFHU, KOFaMJIbIK KAaThIHACTAP/BIH ©3/1epi OJapAblH KaiChIChl KYKBIKIIEH PETTeNyl MYyMKiH
XKOHE PeTTeNyi KepeK eKeHHIri Typanbl xabap Oepeni. KyKbIKTBIK peTTey aschl KYKBIKIIEH PETTeNyl MyMKIiH
JKOHE PETTENeTiH KOFaMIIbIK KaThbIHACTAp OONFaHABIKTaH, KYKBIKTBIK PETTEYIiH OOBEKTUBTI MIEKTePl KYKBIK-
TBIK PETTEY asChl NIEKTEPIMEH aHBIKTATAIbI.

KYKBIKTBIK peTTeyiH cyObeKTHBTI IIEKTepl KYKBIKIIBIFAPMAIIBUIBIK OpraHIapMeH, SIFHU TO3UTHBTI
KYKBIK HOpMaJIapblH KaJIBIITACThIPATHIH OPraHIapMEH aHBIKTaNa (bl KYKBIKIIBIFAPMAIIBIIBIK OpraHaap Ky-
KBIK HOpPMaJapblH KAJBINTACTBIPA OTHIPHII, KAHIAH KOFAMJIBIK KATBIHACTAP JKOHE OChl HOpMalapMeH Kanai
PETTENETIHAITH aHbIKTaiAbl. KYKBIKTBIK PEeTTEYIiH CYOBEKTHBTI IIEKTEPI — MOHIIK IIEKTEP, KYKBIKTBHIK
peTTey IOHIHIH IIEKTepPl HeMece KOFaMJIBIK KAaThIHACTAPJbIH KYKBIK HOpPMajapbIMEH PETTEJICTIH MICKTepi.
KyYKBIKTBIK perTeyiH CcyOBEeKTHBTI IIEKTepi KOFaMIBIK KAaThIHACTApIBIH PETTENy IeHTeWiHae e KOpiHic
Tadaabl.

KyKBIKTBIK peTTEyIiH €H MaHBI3[bl aCIEKTiCi OHBIH IIeKTepi OoJbin TaObuiaabl. DPUIOCODUSIBIK
TYPFbIJIa «IIEK» — KAOBUIAHY/IbIH IIEKapachl HEMECe HAKThl JKarJaiarbl HOPCEHIH KAKETTIMIri, OHBIH
IIIHEe JKeKe agaM MEH TYTacTaill KOFaMfa KATBICTBl KKETTUIIKTEp MaFblHACBIHIA KOJJAHBUIAABI. By
MarblHA/Ia «IICKTEY» TePMHHI Ke3 KeJIreH IapaHblH IIETKI (€H KOIl HeMece €H a3) mekTepi (ememuaepi).
Jlemek, Oip HOPCEHIH IIeKapachl OHBIH MaKCaTKa cail eKCHIIrHIH, KOKETTUIIK MMeH JKeTKUTIKCI3IriHIH CaH-
JIBIK JKOHE CallaIbIK KOPIHICI.

Exxenri 3amanHaH OYTiHTI KYHre NeHiH KYKBIKTBIK PETTEY IIEKTEepi MOCEINECiHIH TEOpPHSUIBIK KOHE
Toxipubenik cunathl 0ap. EH angpiMeH, KYKBIKTBIK PETTEy IIEKTepiH MEMIICKETTIK OHJIK OpraHAapbIHBIH
KoHe 0Oacka Jia YOKINeTTI MEMJICKETTIK OpraHAap]blH KOFaMIBIK KATBIHACTAp JKYHWECIHIETi MeKapaiapbl
PETiH/EC aHBIKTAYbIH TEOPUSIIBIK JKaFbIHAH KOJAWIIbI €KSH/IITH aTam oTeMis.

KYKBIKTBIK peTTey/liH MeKTepi KYKBIKTBIH KaJbIITaCybl MEH JJaMy TpOLIECiHe acep eTeTiH (akTopiapra
OaiinanpicThl. MyHza#l akTopiap, eH ajIbIMeH, KOFAMHBIH KOJI JKETKI3reH SKOHOMHUKANBIK JaMybIHBIH JIeH-
TeifiH, OHBIH TIPIILTIK OpEKETiHIH TaOUFU-KIMMATTHIK JKOHE SKOJOTHSIIBIK XKaFJaiapblH KaMTH bl KyKBIK-
TBIK PETTEY IIEKTEPiH alKbIHAAayAarbl MaHbI3IbI (DAKTOP MEMIICKETTIK YHBIMAACTHIPBIIFAH KOFAMHBIH YKOHE
OHBIH Kypamjac QJIEYyMETTiK TONTAPBIHBIH JKOHE JKEKe TYJIFallapiblH JIAMYBIHBIH MOJICHH JICHTEHIH ecKepy.
By ¢akTop (koFamnarsl agaMrepIuiliK ASeHIeii) TYPFBICBIHAH KYKBIKTBIK PETTEY IIEKTePiHiH MEMIIEKETTIK
YUBIMAACTBIPBUIFaH KOFaMmJa KaJIBINITACKaH aJaMIeplliiik, MOpalb epexeliepiHe ToyeNIiliriH Oaikayra
0osanbl. KyKbIKTBIK peTTey CyOBeKTIIepl, acipece OMIIIK OopraHaaphbl, 63 MaKCcaTTapblHa KOJI )KETKi3y YIIiH,
COHBIH IMIiHAE OJUIETTUIK, aJaMrepiIinK, aJaiablKThl JKoHE T.0. 0ap oNeyMeTTIK KaThIHACTapIbl
KaMTaMachI3 €Ty YIIiH OJ[aH Ja Ken (HEFYpibIM MYKHST, KaTaH, KeHIPEK) KYKBIKTBIK PETTEYli iCKe achIpybl
kaxer. Ocbl aliThUIFaHapFa OalIaHBICTHl KYKBIKTBIK PETTEY MEH MEMIIEKETTIK YHBIMIIACTHIPbIIFAaH KOFaM-
HBIH MOPAIBJIBIK JICHIell apachlHJarbl ©3apa KapbIM-KAThIHACTAPJIAFbl TYPAKTBUIBIKTHIH Oap EKeHIIriH
MOMBIHAAY AYPHIC, OHBI TAHBIMIBIK JKOHE TIKIPHOEITIK €CETKe aly MEMJIEKET TEOPHUSCHIHBIH Maceseci OOJIbII
TaObuIaIbl. MyHJIa 3aH MEH aJaMTepIIiliK apachblHJIAFrkl TEOPHUSUIBIK JKOHE KOJIaHOATbl KapbhIM-KaThIHAC
Oenrii Oip epHEK Tabaabl.
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Meicainsr, 2019-2020 xputgap apaibiFbIHAA JKep mapblHblH Oapiblk engepi COVID-19 mangemusicol-
HBIH caJlapbiH 0acTaH eTKepai. MyHIai mpoIecTiH HOTKeIepiHiH 0ipi KaparmalbiM KBIIMBIC KOPCETKIIITe-
PiHIH KYpT TOMEH/EY1 jKoHE >KOFaphl TEXHOJIOTHSIIApAbBI, €H alIbIMEH 0aHK calachlHIA, cayaaaa XKoHe T.0.
KOJIJIaHyFa JKOHE MaijaaHyFa 0ailJIaHBICTBI KYKBIK OY3YIIBUIBIKTAD CAHBIHBIH ©Cyi OpbIH anabl. COHFBI Yp-
Iic Kasipri xkarmaiina na xanracyna. Kemmenepse, yitnepae, KOFaMABIK OpPbIHAAp/Aa JKacalaThIH KbIIMBICTap-
IBI anryra OaFpITTaNFaH JKacaHAbl WHTEIUIEKT KYPY CajachlHAArbl FaIbIMAAPABIH KBI3METIHIH HOTHKEIEpi,
OKIHIIIKEe Opal, KbUIMBICTBIK TONTAPMEH O37CPiHIH TEepiC MUFBUILIH KaHAFATTAHABIPY XKOJbIHIAA OelICeHIi
KoJanbeutya. KommnbroTepiepzi, oapTypii TauKeTTep/li KYHICHIKTI iC-opeKeTTepiHe KCHIHEH KOJJIAHBII
OTBIpFaH KBUIMBICKEPIIEP/Ii SIIKEpeIey YIIIiH kaHa OaraapiaManap skacainyst mapt [10].

TyracTtail anranma, KYKBIKTBIK pPETTEY THIMAUIIrT CyOBEKTiIEep OpeKeTiHIH HOPMAaTHUBTIK-KYKBIKTHIK
IICKTEPIH HEFYPJIBIM aliKbIH aHBIKTAyFa JKOHE CaKTayFa OalIaHBICTBI €KCHIIITIH aTam Ty KepeK. KYKBIKThIK
peTTey MIeKTEePiHiH CaKTaTybIH OUINIPY OHBIH CyOBEKTUIEPIHIH epeKIne 9IicTep i KOMIaHy KaKeTTIriH (ThI-
WBIM caily, pyKcaTTap, OaillaHBICTBIPY, BIHTAJAHABIPY, JKayalKepIIuliK MIapalapelH KoJIlaHy jkoHe T.0.) aii-
KbIHAAWbI. KaXeTTUTiK MeH KYKBIKTBIK PETTSY/iH KOJIJaHBUIFAaH O/IiCTEPiHIH COWKECTITl OHBIH THIMILUTITIH
AHBIKTAWIBI XKOHE KeNUIIIK Oepeni. 3aHIbl PeTTey 9MICTEPiH HEFYPIbIM THIMII TainaiaHca, COFYPIBIM Ol
TUiMAIpek 0onanbl. byt OHBIH (QYHKIHOHAIIBIK TYPAKTBUIBIFBI PETIHIE KapacThIPELIAIBL.

Kopvimuinowbl

TokcaH aybI3 ce3/liH TOOBIKTal TYHiHIH KaCalThIH 00JICAK, KYKBIKTBIK PETTCYAIH THIM/IUIITIH apTThIPY-
IIBIH OaFBITTAPBIH TOMEH/IETi/IEH TONTacThIpyFa Oomabl:

1. KyKBIKIIBFapMaIIbUIBIKTEI KETUIAIPY, OHBIH OapbhIChIH/A KYKBIKTBIK HOpMaslapa 3aH/IBIK TeXHUKa-
HBIH KOFapbl JAeHrelae 0oayblHa OaliIaHBICTHI KOFAMIIBIK MYAJIENED XKOHE 3aHABUIBIKTAap OapbIHIIA TOJIBIFBI-
pak kepiHic Tabaapl. THICTI 3aHIBIK KOHE aKMapaTTHIK Kypalaap KOMEriMeH 3aHIbl CaKkTay OHBI Oy3FaHHaH
repi THiMII OONATHIH JKaFAall KaBIMTACTHIPY KaxeT. COHBIMEH Oipre, KYKBIKTHIK PETTEY MEXaHU3MIHIIE ope-
KET eTeTiH KYKBIKTBIK KYpalIapJblH 3aHJbIK KEeMiJASHAIPUTYiH KyllelTe TYCy KasKeT, olapFa KOJ JKETKizy
MYMKIHJIKTEepiHIH JCHI'€HiH apTThIPY K9HE OCHI YAEpicKe Keaepri )Kacay AeHreiiH TOMEHAETY aca MaHbI3/Ibl.

2. KyKBIK KONIaHYIbI JKETUIAIPY HOPMATHBTI PETTEYIiH SpPEKEeT €Ty KYIIiH TONBIKTBIpa Tycemi. Erep
HOPMATHUBTI PETTEY KOFAMIBIK KAaTBIHACTAP/AbI PETTEY/AC TYPAKTBUIBIK MEH KaXKETTLTIKTi, OipKEeIKiTIKTI KaM-
TaMachI3 €TETIH KOHE OJIAPJIbl 3aHJBLIBIK KOJIEMIHE CHTI3€TiH 00Jica, KYKBIK KOJJIaHy HaKThI KaFIal bl ec-
kepeni. KyKbIK KONJIaHyChI3 HOPMATUBTIK peTTey (pOopMaM3Mre aifHaiajpl, al HOPMATHUBTIK PETTEyCi3 Ky-
KBIK KOJIJaHyAbl 030BIpJIBIKKA oKenl coraibl. COHIBIKTAH, KYKBIKIIBIFAPMAIIBIIBIK ITEH KYKBIKKOJIIAHYAbIH
THIMJII YIITACybl KYKBIKTHIK PETTEYTe MKEMIIUTIK J)KoHEe aMOeOanThIK cHIlaT Oepei, KYKbIK 9pEKETiH KaHJaH-
JIBIpa TYCe/Ii.

3. KyKbIK CyOBeKTiNIepiHiH KYKBIKTHIK MOACHHUETIHIH NIEHTeliH KOTepy KYKBIKTHIK PETTey carachlHa,
3aHJBUIBIK M€H KYKBIKTBIK TOPTIIITI HBIFANTY YpAiciHe acep eTei.

KYKBIKTBIK peTTeY MEXaHU3MIHIH 3JICMEHTTEPIH KETUIIIPY, OHBIH TUIMIUIITIH apTThIPY/IbIH 0acThl Oar-
Japbl agaM Myaaeci. Anam MYIJIeCiH KaHaFaTTaHIBIPYIbIH O©31HIIIK 3aHIBIK TEXHOJOTHUSICHI PETIHIE dpeKeT
€T€ OTBIPHII, KYKBIKTHIK PETTEYy MEXaHM3Mi TaOUFaThl OOMBIHINA QJIEYMETTI KYHABI 00yFa THIiCTi. KyKBIKTHIK
peTTey MeXaHW3Mi XKeKe TYJIFaHbIH 3aHJbl MYJJIECiH, KQKETTIJITIH )KY3ere achlpa alyblHa THICIHIIE JKaFbIM-
b1 JKaF/Iail KB TACTBIPYFa, TYJIFAHBIH KYKBIKTBIK MOPTEOECIH HBIFAHTyFa BIKIA €Tyl KaKeT.

Kazakcran PecrryOmukachl KYKBIKTBIK MEMJICKET PETIHIIE aaM JKoHE a3aMaTTap/IblH KOFaMJIbIK OMipiHiH
OapIbIK cajachlHIa Jla KYKBIKTaphl MEH OOCTaHIBIKTAPBIH TaHYABIH MEXaHW3MiH KaIBINTACTHIPY YPIICiH
KanrFacTeipyna. KYKBIKTBIK JKylie MocelelepiH TepeH JMKOHE >KaH-KaKThl KapacThIpy, KEIIeHl Tajay
OapbICHIH/IA MBIHAHAAN YCBIHBICTAP >Kacajlalbl:

a) IaMyIlibl KOFaMJIbIK KaThIHACTAPbl HETi3/Ieyre KaXeTTi Ka3ipri 3aHIbIK HbICAHAAPbl )KETLIAIPE TYCY
JKOHE THIMIUIITIH apTThIPY KaKeT, KaObUIIaHATBIH 3aHIap/IbIH CallachlH apTThIpy 0acThl MACEJIC;

9) Ka3aKCTaHABIK KYKBIKTBIK >KYHEHI KOFaM JIJaMyBIHBIH TYBIHZAI OTBIPFaH KaXETTUIIKTEPiH, OHBIH 00b-
€KTHBTI 3aHABUIBIFBIH, YPAICTEPiH, OaFbITTaphIH, agaM3aT (GaKkTOPBIHBIH OeJICEHIriH ayphic OeiiHemne Oimyre
oeitimey;

0) >KarbIMCBhI3 KYOBIIBICTApMEH, KYKBIKOY3YIIBUIBIKIIEH KYPECY, 3aHABUIBIKTBI, KYKBIKTBIK TOPTINTI
XKOHE TOPTINTI KamTamachl3 €Ty OapbIChIHAA KYKBIKTHIK JKYHEHIH OapiblK Pe3epBTEPIH aHBIKTAy >KOHE
OJIapJIbIH MYMKIHAIKTEPIH THIM/II A IaaHyIbl KAJIbIITACTBIPY;

B) TYTac KYKBIKTHIK HBICAHJAPJBIH KOFaMJIBIK KaThIHACTApFa, ajaM OpEKeTiHe KeUICH, KeNiCiUIreH
ocepiH YHBIMIACTHIPY KOHE OHBIH OapbICHIHAA OapbIHIIA MOJ dJICyMETTIK HoTHKenepre xery. On yuIiH Ky-
KbIK CYOBEKTUIEPiHIH KYKBIKTBIK CaHAChl MEH MOJCHHUETIHIH JCHICHIH KOTepyre KaXKeTTi alifbl IIapTTap
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KaJIBINITACTBIPY KaKET. AJXaMIap/bIH OPEKETTEri KYKBIKKA, OJapAbl KOJJIaHyFa, a3aMaTTaplIblH KYKBIKTaphl
MeH OOCTaHABIKTAPhIHA KOHE KaNayllbl KYKbIKKAa KAaTBIHACHIH KOPCETETIH KO3KapacTapbhIHBIH, Ce3iMAepiHIH
YKOHe KOHUI-KYHJIEPiHiH, OaFanapbhIHBIH JKaFbIM/IBI )KUBIHTBIFBIH KaIBINITACTEIPY Kepek. OFaH camaisl, Typak-
THI 3aHJIap KaObuIIay, ajgaM KYKBIKTaphl MEH OOCTaHIBIKTAPBIH OaphIHINA JKETIK KypalgapMeH KOpray, Ky-
KBIKTHIK HACUXaT JKYPri3y, KYKBIKTHIK CAHAHBI HBIFANTY J>KOHE 3aH MOJICHHETIH JaMbITy >KYMBICTapBIH
KYPrizy apKbUIbl jkeTyre Oosaspl. KYKBIKTBIK CaHAChl JKOFaphl KOFamZla KYKBIKTBIK MOJCHUET JICHTeHi e
YCTEeM TYpaJbl;

T) QJNEYMETTIK-3KOHOMHUKAIBIK JaMyJblH >KaHa HETi3Aepl KarAalblHIa KYKBIKTBIK JKYHCHIH Iamy
YKOJIAAPBIH api Kapail >KeTinmipy, Oy TYPFBIAA QNEMIIK KYKBIKTBIK JKYHEHIH TONlIMiHE KYTiHY Ka)KeTTLIIri
oap.
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K.T. Baitxanosa, C.C. CepukbaeBa

IIpo61eMbI MPaBOBOIO peryjiMpoBaHus U NMOBbILIeHUE ero 3¢ GPeKTUBHOCTH

CraThsl MOCBSAIICHA aHAM3Y HAYYHBIX IT0JIXO0/I0B, XapAKTEPH3YIONIHX CYIIHOCTh COI[HAIFHO-TIPABOBEIX SBJIE-
HHH, KacaroIIUXcsl BOIIPOCOB TIPABOBOTO PETYIMPOBAHUS U MOBHINIEHNUS ero dddextuBHOCTH. Llensio uccie-
JIOBaHUS SIBIISICTCS BBIICNICHNE OCHOBHBIX 3JIEMEHTOB ITPABOBOTO PETYINPOBAHUS, B3aNMOCBS3eH MEXIy HHU-
MH, a TaK)e METOJI0B IIPABOBOTO PETYIHPOBAHUS HA OCHOBE aHATHM3a M CHCTEMATH3AINN Pa3INIHBIX OAXO-
JIOB K IIPAaBOBOMY PETYIHPOBAHUIO, TEOPETUUECKUX TTOJIOKEHNH, TPUHIUIIOB, TPU3HAHHBIX B IOPHINIECKOI
HayKe; pa3pab0oTKa alropuTMa, MO3BOJISIONIETO BBISBUTH OLIMOKK B IIPABOBOM peryinpoBaHud. OOBbEKTOM
UCCIIEIOBaHNS CTAThH SIBIISIETCS NIPABOBOE PETyIMPOBAaHHE, PACCMATPUBAEMOE KaK CHCTEMa, MPEJIMETOM HC-
CJIEIOBaHUS SIBISIFOTCS OOIME CTPYKTYPHO-(YHKIMOHAJIbHBIE 3aKOHOMEPHOCTH MPAaBOBOTO PETYIHPOBAHUSL.
OCOoOEHHOCTH TAaHHOTO HMCCIIE0BAHNS, COCTABILIFOLINE s/l OTIIMUHMIA OT IPYTHX paboT, HAMUCAHHBIX HA TEMY
MPaBOBOTO PETYIMPOBAHUS: BO-TIEPBBIX, IPABOBOE PETyINPOBAHHE PAacCMaTPUBAETCS KaK CHCTEMa, COCTOS-
Imasi 13 CTaTHYECKUX M JUHAMUYECKHX JJIEMEHTOB. BO-BTOPBIX, IPUMEHSETCS CHCTEMHBIH MOJX0M K aHAIH3Y
KaTEerOpHH IPaBOBOTO PETYINPOBAHUS. B-TpeThuX, 3IeMEHTHI IPaBOBOTO PETYINPOBAHNS aHATH3UPYIOTCS Ha
00IIETEOPETHIECKOM ypOBHE. PacKpHITEI OCHOBHEIE B3aMMOCBSI3H M (DYHKIIMH NIPABOBOTO PETYIUPOBAHUS H
IPaBOBOT'O BO3JICHCTBHUS, U HA OCHOBE M3JI0)KEHHOTO BbIIIE (GOPMYTHPYIOTCSI 0000IIEHHBIE HTOTH TIPABOBOTO
peryJMpoBaHUs, MO3BOJISIOIINE BBIIBUTH OIIMOKM B IIPABOBOM PETYJIMPOBAHUM U HAMETUTh IIyTH UX yCTpa-
HEHHUS.

Kniouesvle cnosa: mpaBoBOe PeryanpoBaHHeE, IPaBOBOE BO3JIEHCTBUE, MEXaHU3M MPABOBOTO PETYINPOBAHMS,
3¢ exTHBHOCTS MPAaBOBOTO PETYNMPOBAHMS, CTAANH IIPABOBOTO PETYIHPOBAHUS, IPEAMET NIPABOBOTO PETy-
JMPOBAHUS, METO/IBI IIPABOBOTO PETYIHPOBAHUS, HMIIEPATUBHBIA METOJ], UCIO3UTHBHBIA METOJ, TUIIHI IIpa-
BOBOTO PETYJIUPOBAHUSL.
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K.T. Baizhanova, S.S. Serikbayeva
Problems of legal regulation and improving its effectiveness

The article is devoted to the analysis of scientific approaches characterizing the essence of socio-legal phe-
nomena concerning the issues of legal regulation and increasing its effectiveness. The purpose of the study is
to identify the main elements of legal regulation, interrelationships between them, as well as methods of legal
regulation on the basis of analysis and systematization of various approaches to legal regulation, theoretical
provisions, principles recognized in legal science; development of an algorithm to identify errors in legal reg-
ulation. The object is legal regulation, considered as a system; the subject is the general structural and func-
tional regularities of legal regulation. The peculiarities of this study, which constitute a number of differences
from other works written on the topic of legal regulation: first, legal regulation is considered as a system con-
sisting of static and dynamic elements. Secondly, a systematic approach to the analysis of the category of le-
gal regulation is applied. Thirdly, the elements of legal regulation are analyzed at the general theoretical level.
A number of basic interrelations and functions of legal regulation and legal impact are singled out, and on the
basis of the above, generalized results of legal regulation are formulated, allowing to identify errors in legal
regulation and indicate ways to eliminate them.

Keywords: legal regulation, legal impact, mechanism of legal regulation, effectiveness of legal regulation,
stages of legal regulation, subject of legal regulation, methods of legal regulation, imperative method, dis-
positive method, types of legal regulation.
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Problems and prospects for reducing statelessness in the Republic of Kazakhstan

The article discusses the problematic issues of legal regulation and statelessness reducing practice in
the Republic of Kazakhstan. Statelessness reduction is considered as a political, economic, and legal
process that is important for the legal state, in which universal standards in the citizenship sphere are
implemented. The research purpose is a comprehensive analysis, theory and practice synthesis of re-
ducing statelessness in Kazakhstan, as well as identifying the problems of reducing statelessness legal
regulation and developing ways to solve them. The research is carried out by general scientific and
special legal methods, theoretical provisions and legal norms analysis and generalization. The state-
lessness reduction is considered as a political phenomenon with a legal form. On the comparative le-
gal method basis, the main trends in the development in “reduction of statelessness™ institution at the
present time are revealed. The main result of the research is the provision on the need to improve le-
gal measures aimed at reducing statelessness in Kazakhstan legislation. To conclude, it is proposed to
supplement the family law legal norms, legislation on citizenship and by-laws that determine the
stateless person legal status.

Keywords: Kazakhstan, stateless, statelessness, legal status, legislation, statelessness reduction, citi-
zenship acquisition.

Introduction

The statelessness research is relevant at the present time, as this phenomenon is becoming more com-
mon and has serious consequences for people in this situation. Statelessness occurs when a person is de-
prived of his or her nationality and, consequently, his or her fundamental rights and the guarantees that are
associated with it. Statelessness affects on millions people around the world. They are deprived to education,
health care, employment and other basic services access. These individuals are vulnerable to discrimination
and violence, as they often do not have the law protection and may be excluded from the state support sys-
tem. The statelessness research helps to determine this problem scale and identify the causes that lead to
statelessness. This can be due to various factors such as conflicts, xenophobia, citizenship improper regula-
tion, and even problems with citizenship registration systems. It was important to explore effective ways to
address the problem and protect the stateless person’s rights. Statelessness research can be useful for gov-
ernments, non-governmental organizations, and activists to develop more inclusive policies, laws, and pro-
grams that provide protection and support to stateless people. In addition, these studies can help to raise
awareness the problem and draw the international community attention the need to address it. Thus, the state-
lessness research is relevant and important for understanding the problem scale, developing effective solu-
tions and protecting the rights and people dignity in a statelessness situation.

Citizenship has a great importance and benefit to a person. It provides the citizen with certain rights and
privileges, as well as responsibilities to the state. One of the main citizenship benefits is the individual rights
and freedoms protection. Citizens have the right to expression freedom, residence place choice, participation
in elections and influence on the country political life. They also enjoy the fullest extent of state protection
and justice if their rights are violated. Citizenship provides access to social guarantees and privileges. Citi-
zens have the opportunity to receive government benefits, medical care, education and other social benefits.
They may also participate in Social Security and the pension system. In addition, citizenship opens doors to
various opportunities. Citizens are entitled to a foreign passport, making it easier to travel and work abroad.
They can also participate in various international cooperation programs and receive support from their state.
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However, it should be remembered that citizenship also carries with it certain responsibilities. Citizens must
comply with the laws of the country, pay taxes, and perform military or alternative service, if required by
law. They must also participate in the political and social life of the country, respecting its values and norms.
Thus, citizenship is an integral part of a person's personal and social identity and provides a number of legal
and social benefits. It helps a person feel protected and connected to a certain state.

Lack of citizenship and lack of nationality and statehood recognition, carries with it a number of serious
disadvantages. Firstly, a stateless person is deprived many rights that citizens at any state usually enjoy. He
generally has limited rights to protection from his state, including access to justice, health care and educa-
tion. This makes stateless people vulnerable to various forms of human rights violations. Secondly, lack of
nationality limits the freedom of movement of stateless people. They may face barriers when trying to cross
a border or obtain a visa in another country. Without a passport or another form of identification, they cannot
legally travel or work, which creates additional difficulties for their livelihood. A third disadvantage is that
stateless people are often denied access to basic social services such as social security and unemployment
assistance. This can lead to poverty and social exclusion. In addition, stateless persons may be vulnerable to
exploitation and illegal employment, as it is difficult for them to take advantage of the rights provided by
law. Finally, stateless status is often accompanied by psychological discomfort and a feeling of not belong-
ing. Lack of connection to a particular people or state can cause loss feelings and identification difficulties.
This can have a negative impact on the mental well-being of the stateless person. In general, stateless status
has serious negative consequences that limit the rights, freedoms and people opportunities, as well as causing
discomfort and social exclusion. This is a problem that requires attention and international efforts to solve it
and protect the stateless people rights.

According to information provided by the UN refugee agency, the total number of stateless persons in
the Central Asian region on December 2021 is 56,800 people. According to UNHCR Central Asia, as of June
2022, 49230 people are stateless, including 7558 persons in Kazakhstan, 482 persons in Kyrgyzstan,
31829 persons in Uzbekistan, 4463 persons in Turkmenistan, and 4898 persons in Tajikistan who are state-
less [1]. Most of these persons are former citizens of the Soviet Union who have not yet formalized their re-
lations with any state.

There are two categories of stateless persons. These are documented and undocumented stateless per-
sons. These are terms that refer to people who are within the certain country territory, but do not have the
country citizenship. Documented stateless persons are people who are in the country legally and possess
some document confirming their legal status. They may be holders of a residence permit, temporary resi-
dence permit or other document issued by the host country. Undocumented stateless persons, on another
hand, are in the country illegally and do not have any documents confirming their legal status or right to stay.
These people may enter the country illegally, violating immigration laws, or their status in the country may
expire or be revoked, leaving them unable to legalize themselves.

Child statelessness stands out as a separate problem. Child statelessness is a situation where a child is
stateless or unable to establish his or her nationality. This phenomenon arises for various reasons, such as
incomplete documentation of childbirth, migration, conflicts and wars, bureaucratic obstacles, or improper
application of legislation. The child statelessness problem remains relevant, and its solution requires concert-
ed efforts on the part of States, international organizations and civil society. It is important that children re-
ceive the necessary documentation, access to education and health care, and protection from discrimination
and violence.

The research relevance to solve the problem that only the citizenship of one state is recognized in the
Kazakh legislation. At the same time, the practice of determining the person status that does not have another
country citizenship is at the formation stage. Kazakh citizenship determines the person status who is in polit-
ical and legal ties with the state [2]. The problem is the requirement of proof that the stateless person is not
any other country citizen. The law and its derivatives do not define the procedure for determining the coun-
tries from which it is required to confirm that the person has no legal connection with them. For example, a
stateless person must prove by providing answers to inquiries that he is not other countries citizen, the circle
of them is not specified.

The main research purpose to understand and analyze the problem associated with the lack of citizen-
ship status in some people. Research on statelessness aims to elucidate the causes and this phenomenon con-
sequences and to develop practical recommendations to enhance the protection of the stateless persons rights
and social integration. They also help society and the international community to better understand the mag-
nitude and nature of the statelessness problem in order to develop effective ways to address it. Studies may
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address statelessness aspects such as its legal regulation, the obtaining and losing citizenship processes, the
social and stateless citizens economic situation, as well as problems related to discrimination and violation of
these people rights. Ultimately, the statelessness research goal is to create a more just and inclusive society
where everyone has the right to citizenship and their rights protection.

The research objectives are the issues aimed at achieving the research goal:

- Legislation analysis containing provisions on citizenship and statelessness.

- The legal norms comparison contained in the legislation with the by-laws.

- Inconsistencies identification between the national law legal norms relating to stateless persons and
universal international standards and UNHCR recommendations.

- Proposals development aimed at harmonizing legal relations in the reducing the stateless persons
number field.

Gaps are identified in the modern law theory, current law and law enforcement practice. These gaps are
caused by conflicts in the law theory, gaps in different levels legal norms and low legal culture of persons
entering into legal relations connected to statelessness. Deficiencies in the undocumented statelessness elim-
ination are due to the lack of such persons registration, that is, they are essentially invisible to the authorities.
This aspect does not allow us to deal with this problem effectively. At the same time, at present, a fairly large
number of people do not have citizenship. At least that's about ten million people worldwide [3]. Stateless
persons without registration and documents, as a rule, are deprived at basic rights and, accordingly, are not
included in the state support sphere.

Methodology and research methods

To achieve objectivity, completeness and comprehensiveness of the research results, the general scien-
tific and special methods cognition set was used. Their use is conditioned by a systematic approach, thanks
to which the reducing statelessness problems are considered in their theoretical unity and systemic intercon-
nection.

The research methodological basis is a scientifically grounded approach to the problem research of citi-
zenship reduction legal regulation, when documenting stateless persons and the prospects for overcoming
these problems.

In carrying out the research, private scientific methods were used. Using the sociological method, a so-
cial factors set that are outside the law scope is considered. These factors have a great influence on the citi-
zenship legislation implementation by persons who do not have citizenship of any state. Using the compari-
son method in conjunction with general scientific analogy and generalization methods, the general and spe-
cific in the statelessness field were identified. The formal legal method and comparative legal methods were
used in the legal norms analysis, international standards and UNHCR recommendations. Based on analysis
and generalization, legal regulation shortcomings in family legislation, citizenship legislation and by-laws
have been identified. Through the legal hermeneutics method, new approaches to the legal definitions devel-
opment in the field of reducing statelessness are being developed.

Results

As the research result, the following was revealed:

Kazakhstan’s activities to reduce statelessness are guided by the “Global Action Plan to End Stateless-
ness for 2014-2024.” This plan was developed by the UN High Commissioner for Refugees. The activities
that are enshrined in this plan act as basic guidelines for all countries of the world [4]. Our country also con-
siders this plan as the main guideline in this matter. UNHCR conducted a study of the provisions of domestic
legislation. This study identified five key findings and recommendations related to stateless persons.

1) The current legislation does not fully ensure the implementation of the stateless person legal status.
The stateless person definition is not fully established in laws and regulations. The 1954 Convention relating
to the Status of Stateless Persons defines a stateless person differently. This is a person who, in accordance
with the legislation of the country, is not considered as this state citizen or any other state. The national law
on the legal status of foreigners establishes a provision for recognizing stateless persons in the absence of
any evidence of another state citizenship. In practice, this provision is not applied literally. UNHCR notes
that there has been poor practice in this law use. Official bodies require confirmation that the person has pro-
vided evidence that he is not another state citizen. This is contrary to the established provisions in the con-
vention, which provide that a person must not have evidence of another state citizenship. Accordingly, the
obligation to provide evidence is assigned to this person, which contradicts the convention meaning [5].
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Based on the Law on the Legal Status of Foreigners provisions, a stateless person must not have his belong-
ing evidence to another state citizenship [5]. It should be noted that the requirement to provide evidence of
another citizenship absence is enshrined in the Rules for determining the legal status of persons located on
the country territory [6]. These rules enshrine the provision that persons located on the territory who are not
citizens and do not have proof of their citizenship of another state are recognized as stateless persons. In the
second chapter, regulating the procedure for granting stateless status, in paragraph four, the following provi-
sions are established:

- Persons residing without identity documents or with a passport of the 1974 model additionally provide
a document confirming their residence in the country. These are, for example: a registration book, an apart-
ment card, an archival certificate-extract from the household book, a diploma, a certificate, a military 1D, a
certificate from an educational institution, an employment record book, a birth certificate or another docu-
ment identifying the identity of the applicant and other documents.

- Persons with permanent registration, who have renounced citizenship or foreign state citizenship, ad-
ditionally submit a document confirming the absence or termination of another state citizenship, issued by
the competent authority of the relevant state.

- Persons who do not have permanent registration in the country and have resided in the country for
more than five years. These persons additionally provide proof of the absence or termination of another state
citizenship. This confirmation must be formalized by the foreign state relevant authorities [6].

The seventh paragraph of these rules stipulates that if it is impossible to consider an application due to
the lack of a response from the competent authorities of a foreign state, the consideration is suspended for up
to six months. After six months, in the responses absence from the foreign state competent authorities, the
decision is made without responding to the request. The following paragraphs of the Rules stipulate that after
all the necessary measures have been taken, a reasoned conclusion in any form shall be issued, in which the
verification data characterizing the applicant shall be set out in detail, and approved by the head of the Police
Department or his deputy, who shall be attached to the registration file. In case of a positive consideration of
the application, the applicant is issued an assignment certificate of the stateless person status, which is the
basis for issuing a stateless person certificate. In case of establishing the documents inaccuracy, or the incon-
sistency of the materials submitted, or the provision by the applicant of knowingly false information about
himself, the assignment of the stateless person status is refused. The applicant is notified in decision in a
written form [6]. These provisions need to be specified and supplemented.

2) UNHCR's second recommendation, on the stateless persons’ legal status, aims to ensure universal
access to birth registration. In monitoring family legislation in the area of birth registration, UNHCR and its
partners have identified obstacles and a lack of uniform practices in the regions of the country with regard to
the births documentation. It has been documented that children born to undocumented parents are not always
issued with medical birth certificates. In a small cases number, there is no “mark” in these documents that
the information about the mother was provided by the mother in labor [5]. Also, an important aspect is the
absence in Article 187 of the Family Code [7] of a legal mechanism for registering the birth of children born
to parents who do not have any documents and whose child was born outside a medical institution. In our
opinion, this legal gap should be filled by supplementing the provisions of Article 187 of the Family Code.

3) The third recommendation of UNHCR is the desire to strengthen the rights of unknown parents child
born. The 1961 Convention defines them as “foundlings”, children born to officially recognized stateless
persons and children born abroad to residents permanently residing in Kazakhstan. The 1961 Convention
establishes the need to grant citizenship to all children born within the country's territory if they would oth-
erwise become stateless. Based on the provisions of this Convention, this legal guarantee should not be com-
bined with any additional conditions, such as the place of residence of the parent. It is recommended to pre-
vent statelessness in cases of renunciation, loss or citizenship deprivation. In these cases, it can be strength-
ened by the provision that deprivation, withdrawal, loss of citizenship should not lead to statelessness. Such a
provision would be even more desirable if the children are affected by a change in the parent's citizenship
status [5]. Considering the proposals of the UNHCR on the need to strengthen guarantees to prevent state-
lessness, it should be noted that Article 14 of the Law on Citizenship establishes the rule that in the event of
the child birth on the country territory, stateless persons with permanent residence in the country are a Ka-
zakh citizen [2]. In our opinion, this article needs to be supplemented.

4) UNHCR's fourth recommendation is to modernize the establishing statelessness process in identify-
ing persons who fall within this definition. This is necessary to provide them with rights and protection. At
the same time, it is noted that Kazakh legislation allows stateless persons to apply and formalize the stateless
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person status. This will give them the right to live and work legally, receive public services and healthcare.
Documentation as a stateless person entitles you to citizenship on a general basis. In addition to these provi-
sions, which are in line with the standards of the 1954 Convention, UNHCR stands ready to support Kazakh-
stan in the practical procedural safeguards implementation, such as the right to an interview, access to legal
aid and the right to appeal against negative decisions in accordance with the Code of Administrative Proce-
dure [5]. It should be noted that the additional guarantees and conditions creation aimed at reducing state-
lessness requires the modernization of legislation and its use practice.

5) UNHCR's fifth recommendation is to facilitate and expedite the stateless persons naturalization in
accordance with the 1954 Convention. At the same time, it is noted that a reduction in the residency re-
quirement or a reduction in fees will bring national legislation into full compliance with national legislation
in full compliance with international standards [5]. It should be noted that, in accordance with the constitu-
tional provisions and the norms of sectoral legislation, stateless persons are equated with foreigners.

Discussion

The provisions and conclusions research presented in scientific publications allows us to state that in-
sufficient attention is paid to the reducing statelessness problem in our country. Recently, there have been
publications on this problem that touch upon certain aspects of the field under research. For example, Tai-
torina B.A., Balgimbekova G.U. considered the reducing statelessness problems in Kazakhstan in the inte-
gration processes context. Based on the research results, proposals were made aimed at reducing stateless-
ness [8; 41-47]. In her research, Seytaeva Zh.S. examines the causes of the emergence and eradicating state-
lessness ways. The article discusses the regulatory framework and makes a proposals number for the legisla-
tion modernization [9]. The reducing statelessness problems have been addressed in other countries as well.
For example, N.G. Tykotskaya in her research considered the legal mechanisms for preventing and reducing
statelessness in the Republic of Belarus [10; 30—-35]. Plyugina 1.V. investigated the status of stateless persons
and the reduction of statelessness in Russia through a review and generalization in Russian scientists’ scien-
tific publications in this field [11; 111-117]. In general, the problems of reducing statelessness are consid-
ered in the context of improving legislation on citizenship. At the same time, the problems of reducing state-
lessness are considered in scientific publications, mainly through the legislation analysis and the practical
proposals development for improving legislation on citizenship and statelessness.

The current version analysis of the Kazakh legislation on citizenship [2] is aimed at identifying the legal
regulation shortcomings. The lack of detail in the admission process to citizenship in by-laws can be consid-
ered as an obstacle to the reduction of citizenship. These shortcomings have a negative impact on the social
relations regulation in the statelessness field. It seems necessary to supplement and modernize by-laws in this
area.

In the discussions course on the statelessness reduction in our country, various factors influencing this
process are considered. Accession possibility issues to the conventions on the statelessness reduction are be-
ing discussed. For example, on September 30, 2022, the Commissioner for Human Rights, the Government
of the Republic, the UN Refugee Agency and UNHCR discussed the possibility of improving the situation in
reducing statelessness. Participants discussed progress and challenges in eradicating statelessness. The sig-
nificance, consequences and Kazakhstan's accession various aspects in the 1954 Convention and the 1961
Convention were considered [12]. These conventions are recognized as basic universal international instru-
ments aimed at eliminating statelessness. In 2023, on May 30, a round table was held in Almaty, which was
attended by representatives of our country, Kyrgyzstan, Uzbekistan, Tajikistan, Turkmenistan and interna-
tional experts from the UN. The round table addressed issues related to the problems of identifying, reducing
and preventing statelessness [13].

Discussions about the need to attract various means aimed at eliminating the statelessness phenomenon
lead to the importance of the need to accede to the conventions on the statelessness elimination. Public opin-
ion is being formed on the need for our country to accede to the 1954 Convention relating to the Stateless
Persons Status and the 1961 Convention on the Statelessness Reduction. Ratification of these conventions
provisions is intended to improve the stateless persons’ situation. Accession to these conventions would reaf-
firm our country's commitment to the goals and objectives of the Global Action Plan for the Statelessness
Elimination [4]. At the same time, the international norms entire range in the statelessness field, together
with standards in the human rights field, should be used.

The 1954 Convention is dedicated to establishing minimum standards for the stateless persons treatment
by the state. These include the right to education, employment, housing and other opportunities. An im-
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portant aspect of this convention is the provision of guarantees to stateless persons for the issuance of travel
and identity documents. The provisions of the 1961 Convention establish the international framework for
ensuring and realizing the right of everyone to a nationality. On the basis of the provisions of this Conven-
tion, all countries should modernize their legislation in prevention terms [4]. On the basis of the research, it
is worth noting the progressive development of ideas on reducing statelessness. This requires the formation
of a legal culture of the entire society in the field of understanding citizenship as a set of rights, duties and
responsibilities in the public legal relations field.

Continuation of scientific research aimed at improving legislation should create conditions for reducing
the number of stateless persons. It is important to continue to take measures to improve the legal culture of
citizens in order to form an understanding of citizenship as a legal relationship in which a person is in a con-
tinuous relationship with the state. At the same time, not only the legal nature of this relationship is of great
importance, but also the political component of citizenship, which determines the existence of the state in the
form of a republic. In this case, the role and significance of stateless persons requires further research and
development. In the course of scientific discussions, attention should be paid to the legal status of stateless
persons and foreigners residing in the country or staying in it temporarily. This is necessary to determine the
legal nature of their relationship to their place of residence or location.

Conclusions

Thus, based on the research, in order to create conditions for reducing statelessness, we consider it ap-
propriate to propose the following:

- It seems necessary to modernize the Rules for Determining the Persons Legal Status Staying in the
Country [6]. In our opinion, the procedure for sending inquiries and letters to the other states competent au-
thorities should be regulated. Detail the procedure for considering these bodies responses and the procedure
for making a decision on granting the stateless person status in the absence of a response from the foreign
state competent authorities.

- Article 187 of the Family Code should be supplemented with provisions guaranteeing the registration
and documentation of a newborn child in the event of his or her birth outside a medical organization. The
medical birth certificate must be issued by the responsible medical professional according to the mother.
This is an employee of the organization where the mother applied after childbirth. These provisions are in-
tended to provide additional guarantees for the registration and documentation of births.

- It is proposed that Article 20 of the Law on Citizenship should be supplemented with a provision stat-
ing that “renunciation of Kazakh citizenship is not allowed if the person applying for renunciation becomes a
stateless person”. This will create additional conditions for reducing statelessness.

- The provisions of Article 22 of the Law on Citizenship should be supplemented with guarantees that
in the process of changing the citizenship of a child under the age of 14, in the event of a change in the citi-
zenship of the parents, his citizenship should not change, if the child may become a stateless person.

- It is necessary to strengthen organizational measures to increase the stateless persons awareness about
their rights in the citizenship field. In our opinion, the obligation to provide the fullest possible information
on the exercise of rights and obligations to persons in respect of whom the procedure for determining the
alleged stateless person legal status is being carried out or will be carried out. This obligation should be en-
shrined in the Rules for determining the persons legal status who are in the territory of Kazakhstan and who
are not a citizen of the republic and do not have proof of belonging to another state citizenship.

This research was funded by the Science Committee of the Ministry of Science and Higher Education of
the Republic of Kazakhstan (Grant No. AP14870745).
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A.B. Typnaes, A.b. ConbixaHoBa

Kazakcran Pecny0iukacbIHAa a3aMaTTBIFBI jKOKTBIKTHI 23alTy MaceJiesepi
MeEH NepcneKTHBAIAPbI

Maxkanana Kazakcran PecryOnmkacsiHIa a3aMaTThIFBI KOKTBHIKTHL a3aiTy ToXipHOeci MEH KYKBIKTHIK pPeTTey-
IH MaHBI3IBI MOCeNenepi KapacThIPbUIFaH. A3aMaTThIFbI JKOKTHIKTBIH a3al0bl a3aMaTThIK CANaChIHIAFbl Xa-
TBIKAPAJIbIK CTaHAAPTTap MMILIEMCHTALMSIAHATHIH KYKBIKTBIK MEMIICKET KaJbINTACTHIPY YIIiH MaHBI3IIbI
MOHTI'¢ W€, IFHU CasCH, SKOHOMHKAJIBIK, KYKBIKTBIK Ypic peTinae seprrenreH. Kaszakcran PecrnyOinKachiHbIH
KYKBIKTBIK HOpMaJapblH/Ia KOHE XaIbIKAPaJbIK CTaHAApTTapa OCKITIIreH a3aMaTThIFbl KOKTHIKTHI a3ailTy-
JIBIH epeKINeNTIKTepiHe Tangay Kypri3uimi. 3eprreyaiH Makcathl — KasakcTaHga a3aMaTThIFbl KOKTBHIKTHI
a3afiTyIbIH TCOPUACH MCH TOKIPUOECIH KEIICH I Taluay apKbUIbl, a3aMaTThIFbI )KOKTBIKTBI a3aiTYIbl KYKBIK-
TBIK PETTEey MOCeleepiH aHBIKTay JKOHE OJIap/Ibl MIEMIy JKOIIAPBIH d3ipiey. 3epTTey KaIbl FEUIBIMH JKOHE
apHaiibl KYKBIKTBIK OICTEp apKbLIbI, TEOPHSUIIBIK epexenep MEeH KYKBIKTHIK HOpMaIap/(sl Taliay JKoHe XKall-
MbUTAY, SIFHU OJIaP/IbI JKY3€re achlpy TOKIpUOECiH KONJaHy apKbUIbl iCKe achIpbUIafbl. A3aMaTThIFBI )KOKTBIK-
TBIH a3al0bl KYKBIKTHIK HBICAHBI Oap cascu KyOBUIBIC peTiHae KapacThipbliagsl. CanbICThIPMATbI-KYKBIKTHIK
olic Heri3iHae Ka3ipri yakbITTa «a3aMaTThIFbl JKOKTHIKTHI a3aiTy» MHCTUTYTBHIHBIH HETI3ri JaMy TCHICHIIUA-
JIapbl aHBIKTAIABL. 3ePTTEeYIiH HETi3r HOTHXKECI Ka3aKCTaHbIK 3aHHAMAJla a3aMaTThIFbl )KOKTBIKTHI a3aiiTyra
OaFbITTAIFaH KYKBIKTBIK Iapanapabl )KETULAIPY KaKETTIIIr Typaibl epeske O0JbIn Tadbbuiaabl. KOpBITHIHIBI
perinae «Kaszakctan PecrmyOnuKachiHBIH a3aMaTThIFbl Typalibl» 3aHHBIH, «Heke (epii-3ailbINTRUIBIK) KOHE
0T0Aachl Typaibl» KOJEKCTIH KYKBIKTBIK HOpManapsiH xoHe Kazakcran PecryOinkachlHIa a3aMaTThIFBI KOK
a/IaMHBIH KYKBIKTBIK MOPTEOECiH alfKBIHIANTEIH 3aHFa TOYEN Il aKTiIep/Ii TONBIKTHIPY YCHIHBUIAIBL.

Kinm co3dep: Kazakcran, amaTpua, a3aMaTTHIFBI )KOKTHIK, KYKBIKTHIK MOpTeOe, 3aHHaMa, a3aMaTTBIFbI JKOK-
TBHIKTHI 3Ty, a3aMaTTHIK aJy.

A.B. Typnaes, A.b. ConbixaHoBa

IIpo6saeMbl 1 nepcrneKTUBBI COKPaleHus Oe3rpaxaancTea B PecnnyOimke Kasaxcran

B cratbe paccMOTpeHBI MPOOIEMHBIE BONPOCHI MPABOBOM perylaMEHTAllMd W NPAKTHKH COKpAIleHHs Oe3-
rpaxaanctBa B Pecniyonuke Kazaxcran. CokpaieHue 0e3rpak/JaHcTBa N3y4eHO KaK MOJUTHYESCKHH, YKOHO-
MHYECKHH, TIPaBOBOH Mpoliecc, UMEIOLINI BaKHOE 3HaUeHHe A1 (GOpMHUPOBaHHs ITPABOBOTO TOCYIapCTBa, B
KOTOPOM HMMIIIEMEHTHPYIOTCSI MEXIYHApOJHBIE CTaHIapTH B cepe TpaxkaaHcTBa. [IpoBexen aHamms oco-
OeHHOCTEH COKpamieHHs 0e3rpakIaHCTBa, 3aKPEIVICHHBIX B MPaBOBBIX HopMmax PecrmyOmmkn Kazaxcran u
MEX[yHapOAHBIX cTaHAapTax. Llemp mccimemoBaHus — KOMIUIEKCHBIH aHAIN3 TEOPUH M MPAKTHUKH COKpare-
Hus OesrpaxgaHcTBa B KazaxcraHe, BbIABIEHHE NPOOIEM IPaBOBOM periIaMeHTAIMy COKPAIIEeHUs Oe3rpak-
JAHCTBAa M BhIpaboTKa myTel ux pemieHus. lccnenoBaHue OCyIIECTBISIOCh MOCPEICTBOM OOIICHAYYHBIX U
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CMEIMANBHO-MPABOBBIX METOIOB, UCIIOIb30BAHBI aHANIN3 1 0000IIEHHE TEOPETHUECKUX TTOJIONKEHHH U TIPaBO-
BBIX HOPM, IpaKkTHKa UX peanusanuu. CokpalieHne 0e3rpaxJaHCcTBa PACCMOTPEHO KaK MOJUTHUECKOE sIBIIe-
HHe, nMelollee MpaBoByro ¢popMy. Ha ocHOBe cpaBHUTEIBHO-TIPABOBOTO METOJA BBISIBIEHBI OCHOBHBIE TEH-
JIEHIIMY Pa3BHUTHS HHCTUTYTa «COKpaleHHe Oe3rpakaaHcTBa» B HacTosee BpeMs. OCHOBHBIM pe3yJIbTaTOM
HCCIIE/IOBAHMS SIBIISICTCS TIOJIOXKEHHE O HEOOXOIMMOCTH COBEPIICHCTBOBAHMS IIPABOBBIX Mep, HAIIPABICHHBIX
Ha COKpaIlleHHe Oe3rpak[JaHCTBa B Ka3aXCTAHCKOM 3aKOHOJATENBCTBE. B KadecTBe BHIBOJOB IPEII0KEHO
JIOTIOJTHEHHE NpaBoBBIX HOpM 3akoHa «O rpaxaaHcTBe», «Komekca o Opake (CynpykecTBe) U CeMbe» H MOA-
3aKOHHBIX aKTOB, OIIPEIEIIAIONINX MIPaBOBOi cTaTyc nuia 6e3 rpaxkaancTsa B Pecrryommke Kazaxcran.

Knrouesvie cnosa: KazaxcraH, anatpui, 0e3rpakIaHCTBO, IPABOBOIl CTATyC, 3aKOHOJATENbCTBO, COKPAIICHHE
Oe3rpaxxIaHcTBa, NPUOOPETEHUE ITPasKAAHCTBA.
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Some issues of improving the statistical accounting of domestic violence in the
Republic of Kazakhstan

The article is devoted to the analysis of quantitative and qualitative indicators of domestic violence, high-
lighted in the official statistics of the Republic of Kazakhstan. Today, our country uses the maximum possible
arsenal of means to solve the problem of domestic violence, demonstrates its readiness to identify its causes
and neutralize them. The authors used historical and statistical methods of cognition of legal reality, consid-
ered the normative provisions of the Kazakh legislation, which forms the legal basis for the prevention of this
negative phenomenon. An objective assessment is given of the development of the system of assistance to
victims of violence, improvement of information and statistical accounting of domestic violence. Discrepan-
cies were identified and specific comments were made (in particular, on units of measurement, data sources,
and the reporting period) when posting statistical information in open sources in accordance with the Meth-
odology for forming a system of basic and additional indicators of gender statistics. To determine the real
state of domestic violence, the authors recommend conducting a specific sociological study, and using official
data, the results of expert surveys, as well as victims of domestic violence as an empirical database. The arti-
cle argues for a change in the form of statistical reporting, which includes a list of criminal offenses commit-
ted in the family and household sphere, rather than their definition, which is a consolidation of the totality of
their signs. The necessity of conducting analytical studies of domestic violence on a regular basis is substanti-
ated.

Keywords: domestic violence, gender statistics, victimological statistics, statistical report, basic and addition-
al indicators, prevention.

Introduction

In accordance with the Concept of Family and Gender Policy in the Republic of Kazakhstan until 2030,
the target indicator is a decrease in the reported facts of domestic violence against women and children. De-
spite the measures taken, domestic violence “takes place in all countries of the world”, and remains “one of
the key issues in the field of human rights protection” [1; 152].

Kazakhstan has made some progress in countering domestic violence, both at the legislative level and at
the level of practical activity.

The prevention of criminal offenses in the sphere of everyday life is carried out by specialized units for
combating violence against women, as well as by State bodies, organizations and public associations. The
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priority areas of activity of the internal affairs bodies are a combination of general and individual prevention
with administrative and legal measures of influence, identification of persons from whom one can expect to
commit offenses, correction of their antisocial behavior.

Materials and methods

The article uses general scientific methods (analysis, synthesis, induction, deduction) and private scien-
tific methods (historical-legal, comparative-legal, statistical), with the help of which guantitative and qualita-
tive indicators of domestic violence are analyzed, discrepancies between the Methodology of forming a sys-
tem of indicators of gender statistics and statistical information posted in the public domain are revealed.

The research examined scientific articles, national legislation, official statistics, as well as materials of law
enforcement and preventive activities.

Results

The regulatory framework unites a system of legal acts that differ according to the legal force, level,
volume of regulated relations, and the degree of regulation of issues of prevention of domestic violence. The
sources of preventive regulation of this negative phenomenon are the Constitution of the Republic of Ka-
zakhstan, criminal, criminal procedure, penal enforcement, legislation on administrative offenses, the laws of
the Republic of Kazakhstan “On the Prevention of offenses” (2010), “On the prevention of domestic vio-
lence” (2009), “On State guarantees of equal rights and equal opportunities for men and women” (2009), etc.

The State policy on combating domestic violence is reflected in the country's policy documents: the
Concept of State Policy for the Advancement of Women in the Republic of Kazakhstan (1997), the National
Action Plan for the Advancement of Women (1997), the Concept of Moral and Sexual Education in the Re-
public of Kazakhstan (2001), the Strategy of Gender Equality in the Republic of Kazakhstan for 2006—2016,
Concepts of family and gender policy in the Republic of Kazakhstan until 2030.

The implementation of the long-term strategy is aimed at continuing work on the development of the
system of assistance to victims of violence, improving the system of information and statistical accounting of
domestic violence.

The first measures to introduce statistical indicators characterizing violence against women were im-
plemented in 2007, as part of a joint project with the UN Economic Commission for Europe and the World
Bank to increase the gender sensitivity of the statistical system.

In the special law of the Republic of Kazakhstan “On the prevention of domestic violence” dated De-
cember 4, 2009, the legislative definition of “domestic violence” was fixed. However, neither regulatory le-
gal acts nor statistical reporting forms have defined a list of offenses related to domestic violence.

It is noteworthy that, since 2009, the statistical collection “Women and Men of Kazakhstan” has been
formed and published. The official website of the Bureau of National Statistics contains collections for indi-
vidual years (1999, 2000, 2002, 2007), and periods (two collections cover 2001-2008 and 2001-2009, and
then five-year periods from 2006-2010 to 2017-2021) [2].

A separate module “Domestic violence” was highlighted in the 2010-2011 study Multi-indicator cluster
survey.

Discussion

By Order No. 219 of the Acting Chairman of the Committee on Statistics of the Ministry of
National Economy of the Republic of Kazakhstan dated December 21, 2015, the methodology for the for-
mation of a system of indicators of gender statistics (hereinafter referred to as the Methodology) was ap-
proved. The National System of Gender Statistics indicators include ten sections and seventy-two
indicators.

A separate section “Gender statistics” has been allocated on the official website of the Bureau of Na-
tional Statistics of the Agency for Strategic Planning and Reforms of the Republic of Kazakhstan [3]. At the
same time, there are some discrepancies between the system of indicators highlighted in the Methodology
and posted on the website of the Bureau of National Statistics (Table).
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Table
The system of indicators of gender statistics
Sections / indicators Of the methodology for the Of the National Statistics Bureau
formation of the system of Basic Additional
indicators of gender statistics indicators indicators
Overcoming poverty 4 4 4
Combining professional and family responsi- 4 4 4
bilities
Health protection 17 17 8
The rights of women and girls 8 8 6
Environmental protection 2 2 -
Small and medium-sized enterprises 6 1
Decent employment 11 11 4
Education 9 9 3
Public life and participation in decision- 13 13 -
making
Social protection 4 4 2
Access to ICT 2 2 -
Gender Equality Index 1 -

First of all, attention is drawn to the non-compliance with the sequence of placement of indicators ac-
cording to the Methodology. In addition, the list of gender statistics sections has been expanded on the web-
site of the Bureau of National Statistics by highlighting the sections “Small and medium-sized enterprises”,
“Gender Equality Index”. The division of indicators into two groups “Basic indicators” and “Additional indi-
cators” is also not provided for by the Methodology, however, it seems appropriate to us, since it allows us to
obtain more complete information about the state of protection of the rights of women and girls.

A detailed study of the indicators of gender statistics posted in the public domain shows the following.

According to the basic indicator “The proportion of women who have been physically or sexually as-
saulted in the last 12 months by a person who is not their intimate partner””:

- neither the reporting period, nor the date of publication of data, nor data sources are indicated, which
does not allow us to determine for which “... the last 12 months™ data are presented, and which data were
used — the Ministry of Internal Affairs of the Republic of Kazakhstan or specialized sample surveys on do-
mestic violence;

- the posted data differ by age groups “18-75 years old”, “18-49 years old” and “15-49 years old”,
however, the Methodology specifies the group “15-49 years old”;

- data on “any sexual violence”, “rape” and “attempted rape or other sexual violence” are separately
highlighted, however, such a classification of types of sexual violence is not provided for by current legisla-
tion.

The basic indicator “The proportion of minors (left without parental care) who have received state-
guaranteed legal assistance” is represented by absolute indicators, it is necessary to indicate as a percentage
(in accordance with the Methodology). The reporting period is also not specified.

The basic indicator “The proportion of the population who received state-guaranteed legal assistance,
by gender” does not specify the reporting period. No breakdown has been made and the percentage of data
by gender is not indicated (only the absolute number of the female population who received state-guaranteed
legal assistance is given).

According to the Methodology, the basic indicator “The number of protective orders issued and estab-
lished special requirements for domestic violence” should be presented during the reporting period. Howev-
er, the site provides data for the period from 2017 to 2021.

A similar comment is made on the indicator “The number of reported cases of domestic violence
against women”. At the same time, the number of official requests from women for help to the internal af-
fairs bodies from 2007 to 2020 is shown.

The dynamic range of the basic indicator “Adolescent fertility rate” covers the period from 2008 to
2021. When characterizing the fertility rate among adolescents by region, the period is not specified.
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According to the basic indicator “The proportion of women aged 20-24 who entered into marriage or
family union before the age of 18~, the reporting period and data sources (multi-indicator cluster surveys,
sample household surveys) are not indicated.

The basic indicator “The proportion of women aged 18-49 (18-75) who have been physically or sex-
ually assaulted by an intimate partner in the last 12 months” also does not indicate the reporting period and
data sources. For a comparative assessment, data reflecting the facts of physical or sexual violence through-
out life are presented.

It was noted above that additional indicators are not provided by the Methodology, however, certain
questions also arise when studying the posted material.

The content of the data of the additional indicator “The number of crisis centers, including those with
shelters (the number of men and women who applied, including by type of violence)” does not fully reflect
the name. The graph shows only absolute data on the number of crisis centers, including those with shelters.
There are no data on the number of men and women who applied, including by type of violence. The choice
of the reporting period is also unclear — 2006, 2010, 2015, 2018-2020.

According to the additional indicator “The number of employees of the departments of the Ministry of
Internal Affairs for the protection of women from violence”, information is provided for the period from
2007 to 2021.

The additional indicator “Crime rate against women” is presented by data for 2005, 2010, 2015,
2018-2020, and the choice of the period is also not justified. In addition, explanations are needed on the con-
tent of the indicator (this is an indicator of the number of crimes committed and the number of persons who
committed crimes against women, per 10,000 people, measured in relative terms).

Data on the additional indicator “Number of convicted women, total” are given for the period from
2000 to 2020.

The largest number of questions arises on the additional indicator “Information on crimes in the field of
human trafficking, total, including women, minors”. We consider it is necessary to bring the name of the in-
dicator in line with the norms of the current Criminal Code of the Republic of Kazakhstan, which provides
for “Trafficking in persons” and “Trafficking in minors” as independent crimes. Given the introduction of
the criminal law into force, data should be submitted from 2015, not from 2016.

The additional indicator “Total number of registered crimes, total” shows the absolute number of regis-
tered crimes for the period from 2007 to 2020.

Thus, when posting statistical information on domestic violence in open sources, all the above com-
ments should be taken into account and eliminated. It is necessary to use units of measurement, data sources
and the reporting period, in accordance with the Methodology.

It should also be noted that, taking into account the latency of domestic violence, other organizational
forms of statistical observation are used to assess its real state.

So, in 2015, the Committee on Statistics of the Ministry of National Economy of the Republic of Ka-
zakhstan, with financial and technical support from UNICEF and UNFPA, conducted a multi-indicator clus-
ter survey “Monitoring the situation of children and women”. The study covered residents of urban and rural
areas, in fourteen regions and two cities of Kazakhstan. 16,500 households were surveyed, and the response
rate was 99.4%.

Also, in the period from September 14 to November 14, 2015, on the basis of the approved form, a na-
tionwide statistical observation “Domestic violence” was conducted in Kazakhstan. In the course of the
study, 14,340 women answered questions regarding the form of household, relationships with the current
(current (most recent) husband (partner), former (previous) husband (partner) or persons who are not part-
ners, in particular, manifestations of economic, psychological (emotional), physical, sexual violence. Ac-
cording to the qualitative component, 12 focus groups and 27 in-depth interviews were conducted with vari-
ous categories of the population: politicians, service providers, journalists, victims and perpetrators of do-
mestic violence, as well as ordinary citizens [4].

Also in 2015, the Committee on Statistics of the Ministry of National Economy of the Republic of Ka-
zakhstan, with financial and technical support from UNICEF and UNFPA, conducted a multi-indicator clus-
ter survey “Monitoring the situation of children and women”.

Victimological statistics have been created and are actively developing, representing criminologically
significant data on victims (their socio-demographic characteristics).

The comparison of official statistics with the results of sociological surveys helps to obtain objective
data on the state of domestic violence in the country. Thus, during the preparation of the National Report
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“On Countering domestic violence in the Republic of Kazakhstan” in 2021, a sample survey of 1,000 re-
spondents from 17 regions of Kazakhstan was conducted; 10 expert interviews and 10 in-depth interviews
with victims of domestic violence.

Since 2015, the statistical report No. 1M “On registered criminal offenses and the results of the activi-
ties of criminal prosecution authorities” highlights the indicator “The number of offenses committed in the
family and household sphere”. Appendix 3 to Table A reflects the “Movement of criminal cases related to
domestic violence”.

However, in the original version of the Rules for accepting and registering applications, reports or re-
ports on criminal offenses, as well as maintaining a Unified Register of pre-trial Investigations, approved by
the order of the Prosecutor General of the Republic of Kazakhstan dated September 19, 2014, it was not
fixed which criminal offenses are counted as committed “in the family and household sphere”.

By the order of the Acting Prosecutor General of the Republic of Kazakhstan dated January 15, 2020,
the Rules were supplemented by paragraph 301, which clarified what should be understood by the concept of
“criminal offenses in the family and household sphere”. This explanation includes an indication of the form
of guilt (intentional or careless acts), the object of offenses (life, health, honor, dignity and freedom of the
individual), the situation (as a result of the conflict), subjects (persons who are in registered or actual marital,
family or other related relationships, cohabiting persons, as well as neighbors). By order of I. Acting Prose-
cutor General of the Republic of Kazakhstan on July 2, 2020, neighbors were excluded from the list of sub-
jects of conflicts in the family and household sphere.

Conclusion

In our opinion, it is difficult to identify a set of signs according to which criminal offenses are consid-
ered as committed “in the family and household sphere”. For example, in the “Analysis of statistical data on
the state of violence against women and children in 2016, information on specific criminal offenses was
considered (art. 99, 106-109, 110-115, 120-123, 125-128, 131-135, 145-146, 149, 191-192, 194, 201, 248,
293, 308 The Criminal Code of the Republic of Kazakhstan).

Taking into account the existing experience in developing an analytical reference, we consider it is ad-
visable to highlight in the forms of statistical reporting a list of criminal offenses committed in the family
and household sphere, rather than consolidate the totality of their signs. Moreover, analytical studies should
be conducted on a regular basis.

In general, Kazakhstan strives to fulfill its obligations within the framework of the Coalition of Actions
to Combat Gender-based Violence, the Coalition of Actions for Economic Justice and Rights. Work is un-
derway to improve the system of accounting for domestic violence, systematization and placement of statis-
tical information on domestic violence in open sources [5]. The system of national gender statistics is gradu-
ally being enriched with unique data that meet international standards. In the future, the strategy, tactics,
means and methods of countering domestic violence will be based on strict scientific calculations, on fore-
casting the development of this negative phenomenon in Kazakh society.
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Ka3zakcran Pecny0iuKacChIHAAFbI TYPMBICTBIK 30PJIbIK-30MOBLIBIKTHIH
CTATUCTUKAJIBIK ecediH skeTinaipyaiH kelOip Macesesepi

Makana Ka3akcran PecrmyOmMKachIHBIH pecMH CTaTUCTHKACBIHIA AHBIKTAIFaH TYPMBICTBIK 30PJIbIK-
30MOBUTBIKTBIH CaHBIK-CAaNlaIbIK KOPCETKIIITEePiH TaliayFa apHanfaH. byrinri Tanga 0i3ziH enimi3 oTOachl-
JIBIK-TYPMBICTBIK 30PJIBIK-30MOBLIBIK MOCENIECIH HICNIy YIIiH TOCiIIepAiH OapbIHIIa MYMKiH OONaTBHIH apce-
HaJBIH NaiiJanaHy/a, OHBIH ceOenTepiH aHBIKTayFa >KOHE oylapAbl OelTapanTaHIbIpyFa NalblH €KEHAIrH
KepceTyne. ABTOpJAp KYKBIKTHIK IIBIHABIKTBI TYCIHYIiH TapUXHU-CTaTUCTUKAIBIK SIICTEPiH KOJIAAHABI, OCHI
KEJICHCI3 KYOBUIBICTBIH AIIBIH QITyIbIH KYKBIKTHIK HETi31H KYpaHTHIH Ka3aKCTaHABIK 3aHHAMaHBIH HOpMa-
THUBTIK epexerepiH 3epTTeli. 30pIIBIK-30MOBUIBIK KypOaHaapbiHa KOMEK KOpCeTy JKYHeCiHIH AaMybIHa, TYp-
MBICTBIK 30PJIBIK-30MOBUTBIKTBIH aKIapaTThIK jKOHE CTATHCTHKAIIBIK eceOiH JKeTinipyre oObekTHBTI Oara Oe-
pinzi. [eHaepiik CTaTHCTUKAHBIH HETi3Ti jKoHe KOChIMINA KOPCeTKINITepi XKYHEeCiH KaJbINTacThIpy dicTeMe-
CiHe ColKeC CTaTUCTHKAJBIK aKIapaTThl alllbIK Ke3ep/e OpHAIACTHIPY Ke3iHJe COHKeCCi3MiKTep aHbIKTalIbl
JKOHE HAKTBI €CKEPTYJIep >Kacajabl (aTan alTKaHa, enmeM OipiikTepi, JepekTep Ke3aepi, ecenti ke3eH 00-
iibiHIIa). TYPMBICTBIK 30pJIBIK-30MOBUIBIKTBIH HAKTBI XKaFAAbIH aHBIKTAY YILIIH aBTOPJAp HAKThI JICyMETTIK
3epTTey JKYPTi3yi JKOHE SMIMPHUKAIBIK HET13 PETIHAE PECMHU IEPEKTEpi, capamibulapbH, COHAa-aK Typ-
MBICTBIK, 30pJIBIK-30MOBUIBIK KypOaHIapbIHBIH cayalHaMaJapbIHbIH HOTIDKEICpiH HailladaHy bl YChIHAMBL.
CraTHCTHKANBIK CSCENTUTIKTIH HBICAaHBIH, OHBIH INIHIE ONapIblH OeNTiIepiHIH JKUBIHTBHIFBIH OipiKTipeTiH
aHBIKTaMaHbI eMeC, 0TOACBUIBIK-TYPMBICTHIK Calla/ia JKacaJiFaH KbUIMBICTBIK KYKBIK OY3YIIBUIBIKTapIbIH Ti3-
OeciH e3repTy KepeKTiri anra TapThulagsl. TypaKThl HEri3[e TYPMBICTHIK 30pJIbIK-30MOBLIBIK OOMBIHIIA aHa-
JIMTHKAJIBIK 3ePTTEYIIEp JKYPri3y KaXKeTTLTIr Heri3ienreH.

Kinm ce30ep: TYPMBICTBHIK 30DPJIBIK-30MOBUIBIK, I€HIEPIIK CTATHCTHKA, BUKTUMOJIOTHSIIBIK CTATHCTHKA, CTa-
TUCTHKANBIK €CEeTl, HET13T1 )KoHEe KOCBIMIIIA KOPCETKILITEP, AJIABIH alTy.

A.A. buebaesa, H.O. [lynar6eko, A.M. Kanryxxunosa

HekoTopble BONpoChI COBEPIIEHCTBOBAHUS CTATUCTUYECKOI0 yUeTa
ObITOBOrO Hacuius B Pecnyoiimke Kazaxcran

CraThs MOCBSIICHA aHATM3Y KOJUYECTBEHHO-KaYECTBEHHBIX MOKAa3aTelNeii OBITOBOTO HACHITHUS, TPUBEICHHBIX
B odunuansHoit cratuctrke Pecnyonuku Kasaxcran. Ha ceromusiiiauii eHb Hallla CTpaHa UCMOJB3YeT MaK-
CHMAJTbHO BO3MOJXKHBIH apCeHall CPeCTB Al PeLIeHHsT MPOOIeMbl CeMEHHO-OBITOBOTO HACKIIHS, IEMOHCTPH-
pyeT TOTOBHOCTH K BBISIBIIEHHIO €r0 MPUYMH U HEWTpaIH3alii. ABTOPAMH HCIIOIb30BAHBI HCTOPHUCCKUHA U
CTaTHCTUYECKUH METOJBI MO3HAHMS PABOBOW JEHCTBUTEIBHOCTH, PACCMOTPEHBI HOPMATHBHBIE MTOJI0KESHHUS
Ka3aXCTAaHCKOTO 3aKOHOJATENIbCTBA, COCTABISIOIINE PABOBYIO OCHOBY TIPEIYIPEXICHHUS TAHHOTO HEraTHB-
HOTO siByeHusl. JlJaHa 0ObEeKTHBHAS OL[EHKA PAa3BUTHIO CHCTEMbI OKa3aHHs TIOMOIIM ITOCTPAJaBIINM OT HACH-
JIHsI, YCOBEPIIICHCTBOBAHUIO MH()OPMAIIMOHHO-CTATHCTHUECKOTO ydyeTa OBITOBOrO HAcHiusA. BBIABICHBI pac-
XOXJICHHs, ¥ CIeJIaHbl KOHKPETHBIC 3aMedaHus (B YaCTHOCTH, MO CIWHHIIAM M3MEPEHHs, HCTOUHHKAM JIaH-
HBIX, OTYETHOMY MEPUOIY) MPU Pa3MENICHHH CTATHCTHYCCKOW HHGOpPMAIMU B OTKPBITHIX HCTOYHHKAX B
COOTBETCTBUU ¢ MeTOaHKON (HOpMHUPOBaHKS CHCTEMBI OCHOBHBIX M JOTOJHUTEIBHBIX MMOKA3aTeNei reHaep-
HOU crartucTukd. sl ompeaeneHusi peajbHOr0 COCTOSHHUSI OBITOBOTO HACHJIMS aBTOPAMH PEKOMEHIYETCS
MPOBE/IEHNEe KOHKPETHO-COMOIOTHYECKOTO UCCIIEIOBAHMS U UCIIOIb30BAHIE B KAYECTBE IMITUPUUCCKON Oa-
361 OUIHATHHBIX JAHHBIX, PE3YJIFTATOB OMPOCOB IKCIIEPTOB, & TAKKE MOCTPAAABIINX OT CEMEHHO-OBITOBOTO
HACWIHS. APTyMEHTHPOBAHO H3MEHeHHe (POPMbI CTATUCTHYECKON OTYETHOCTH, BKIIOUYAOIIEH TepeveHb COC-
TaBOB YTOJIOBHBIX MPABOHAPYIICHHUI, COBEPIIACMbIX B CEMEHHO-OBITOBOM cdepe, a He UX NePUHUIMH, TPE-
CTaBJISIFOIIECH COOOU 3aKperuieHHEe COBOKYMHOCTH HMX Mpu3HaKoB. OOOCHOBaHA HEOOXOAUMOCTh MPOBEACHHS
AHAJIMTHYCCKUX MCCIIEA0BaHN OBITOBOTO HACUIIMS HA PETYISPHOU OCHOBE.

Knioueesvie cnosa: GuiToBOE HaCWJIME, TCHACPHAad CTAaTUCTHKA, BUKTUMOJIOITMYCCKass CTaTUCTHUKA, CTAaTUCTH-
YeCKUH OTYECT, OCHOBHBIC U JOIIOJTHUTCIIBHBIC ITIOKA3aTCIIN, Hpoq)HHaKTHKa.
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IIpumeHneHnue odecneuyuTeJbHbIX Mep B PecniyOsiuke Y30ekucran

Hcxonst u3 cMbIcia CyieOHOH 3alnThI, OCIIe BEIHECCHUS CyJeOHOT0 PEIIeHNs 10 CIIopY 3aada 3KO-
HOMHYECKOT0/X03HCTBEHHOTO TIpOIiecca Ha 3TOM He 3aKaH4YMBaeTcs. B cBoro ouepens, pasperieHue
cropa AeficTBUTENBHO 3(GEKTHBHO TOJIBKO B CiIydae (haKTHUECKOTO MCTIONHEHHSI X BOCCTAHOBIICHUS
HapYIICHHBIX NIPaB, B HHOM CIIydae CyaeOHOe pelieHne OyneT sSBIAThCS «MepTBOH OykBoit». Takum
00pa3oM, aKTyaJdbHBIM SBISICTCS NMpUAAHKHE (PAKTHIECKOH BO3MOXKHOCTH HCIIONHEHUSI, BHIHECEHHOTO
OKOHYATEIBHOTO CyAeOHOr0 pemenus. IHaue roBOps, JOIDKHBI OBITh JOCTYIHBIMHU U PEaTbHBIMU IS
HCTIOJIHUTENBHON BIACTH MMYLIECTBEHHbIE U HEMMYILIECTBCHHbIC aKTHBBI JOJDKHUKA, 32 CUET KOTO-
PBIX CyIEOHBIH akT MOXET OBbITh ()aKTHUECKU HCHONHEH. Tak, COBpEMEHHO pa3BHTasl JIOTHCTUYECKas
nHQPACTPyKTypa M TPAHCIOPT, OAHKOBCKHE M KOMMYHHKAIIMOHHBIE CHCTEMBI, a Takke HU(PPOBBIE
BO3MOKHOCTH 3KOHOMHYECKOTO U I'PaKIAHCKOro 000poTa MpEeIOCTaBIISIIOT MHOXECTBO BO3MOKHO-
CTel TOJDKHUKY AT BBIBOJA CBOMX aKTHBOB M3 JI000 IOPHCANKIINY, TJe MPOBOIUTCS CyneOHOe pas-
OHMPaTEeNbCTBO IO CYHIECTBY cropa. OXHUM M3 CIIOCOOOB IMpEcedeHHs] TAaKOTO BHIBOJA aKTHUBOB 3a
TIPe/IeITbl CTPAHEI SBISIETCS CyAeOHOe perreHne. B cBoro odepens, OKOHUATENIbHOE CyAe0HOe pelIeHrne
M0 CYIIECTBY CHOpPA HE MOJXET SIBIATHCS ONEPATHBHBIM CPEICTBOM PEarnpoBaHUs Ha HapyIICHUE
naHHOro xapaktepa. CKJIaIbIBalOTCSl Takde OOCTOSTENbCTBA, KOTZA 3asBUTENb WIM KPEAUTOp He
TOJIBKO HE UMEET BPEMEHH ISl O)KUAaHUS OKOHYATEIBHOTO CyJeOHOr0 PeIIeHu s, HO ¥ JUIs TIPEIbsIB-
neHus ucka. Takum oOpa3om, Hanbosee IeHCTBEHHBIM CPEACTBOM 3alIUTH B OTPAaHUUEHHBIX BO Bpe-
MEHH CIIOpax Mo CBOEH MPaBOBOW MPHPOJIE BEICTYNAIOT 00ECTIEUNTENbHbBIE MEPHL.

Kniouesbie cnoea: oOecrieunTeNIbHBIE MEPbI, HHOCTPaHHBIE O0OCCIEUHTEIbHbIE MEpPhl, NPUMEHEHUE
obecreunTebHbIX Mep, MPH3HAHUE M MPHUBEICHHE B MCIOJHEHHE HHOCTPAHHBIX 00ECHEeYUTENbHBIX
Mep, 3 dhexTHBHAS FOPUCTUKITHS.

Beeoenue

OOGecrieunTenbHbIe MEPHI B LEISIX OOeCIeueHUs] UCKOBBIX TPEOOBaHMN B WHOCTPAHHBIX CyJaX MOYTH
AHAJIOTHYHBI 00ECIIEYEHUI0 MCKAa B IMPOIECCYaTbHOM 3aKOHOAaTenbcTBe Pecryommkn Ysbekucrtan (PVY3),
OHHU COJCPKAT CXOKHUE BUIBI O6eCHe'—II/ITeHLHBIX MEp, TaAKWE KaK HAJIOXKCHUEC apeCTa Ha MMYHICCTBO OTBET-
YHKa, 3apeT OTBETUYNKY HA COBEPIICHHUS OINPEICICHHBIX JCUCTBUM, BO3JIOKEHUE HA OTBETYMKA COBEPIIUTH
OTIpe/IeTICHHBIE ICUCTBUS U T.1. B CBOIO ouepe/ib, KOT/ia B JIejie UMEET MECTO HHOCTPAHHBIN AJIEMEHT, BCTAET
BOIIPOC O IPUMEHEHHH HOPM MEXKIYHAPOIHOI'O IpaBa.

OCHOBHBIM HIOZHCOM B TaKHX JIEJIaX BBICTYIAET BONPOC FOPHUCIUKIINH, TaK KaK CyJAeOHBIA aKT MHOC-
TPaHHOTO CyJia B COOTBETCTBHM C HOPMaMH MEXIYHApOJHOTO MpaBa UMEET IOPUINYECKYIO CHIIY TOJBKO
JIMIIB B MIpeiesiax IOPUCAUKIIMY CY/Ia, BBIHECIIEr0 TaKOH akT. MO)KHO MPOBECTH aHAJIOTHIO C CYJICOHBIH pe-
[IeHNEeM, TaK, HalpuMep, €CIIH PelIeHne cyAa TpeOyeT NCIOTHEHHS Ha TEPPUTOPUHA HHOTO TOCYyAapCTBa, TO
Takoe pelieHre JOJDKHO TOJIYYHTh pa3pelieHHe cO CTOPOHBI Cy/a TOCyapCcTBa, B KOEM JOJDKHO OBITH HC-
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MOJTHEHO Takoe perieHue. /o Toro, Kak BRIHECCHHBIN Cy/eOHBIN aKT HE MOJIYYUT CICIUAIEHOTO CyNeOHOro
pElIeHnsI CyIOM TOCYIapCTBa MCIOJTHEHHS, TaKOe PEIIeHHne Cyna He OyOeT MMETh HUKAKHX FOPUIMYECKUX
nocneAcTBuid. OHAKO TIOCKE TONYYEHHUS CIEIUAIBHOTO CyAeOHOTO paspelleHrns Ha cyAeOHOe pelIeHne
WHOCTPAHHOT'O CyJla TAKOE PEIICHUE MPUOOPETACT IOPUIUISCKYIO CHITY M MOXET OBITh MCIIOJHEHO Ha TePPH-
TOPWH CTPaHBI, BBIIABIIEH CyJe0HOE pa3penieHue.

TakuMm 00pa3oM WHOCTPaHHBIN Cy/NeOHBIN aKT O MPUMEHEHHH OOECIEeUNTENFHBIX MEp TaK K€, KaK |
OKOHYATEJIbHOE CyIeOHOE PeIlICHUE, MOKET OBITh MCIIOJTHEH TOJIBKO B CIIy4Yae MOIYYCHHUS CIICIUAIBHOTO CY-
JNEeOHOTO pa3pelleHus Ha MIPUBECHUE B UCIIOJHCHHE aKTa HHOCTPAHHOTO CY/a.

CrnemyeT BBLIETUTH, YTO CO3AaHUE KPUTEPHEB MPUPOIBI 00ECTIEUUTENbHBIX MEp, MOPSIIKa UX pean3a-
MY, a TAKKE WX BUJIOB B MUPE MTPOUCXONT HA YPOBHE HAIIMOHAJIHHBIX IMPABOBBIX CHCTEM. B cBOTO odepensp,
B IPOLIECCE B3aUMOJICHCTBHS CYICOHBIX MPOIIECCOB B (hopMe OOecIeueHusI U CyIeOHBIX MPOIIECCOB MO CY-
IIECTBY CIIOpa HE MOXET PEryIHPOBATHCS HUCKIIOUYNTENFHO HAIMOHAIBFHBIM 3aKOHO/IaTEIbCTBOM, TIOCKOJIBKY
KOMIIETEHIIUA OT/IEBHBIX TOCYAapCTB OTpaHNYeHA TPAHHUIIAMU UX TEPPUTOPHH, TO €CTh IOPUCIUKIINEH.

Memoowvt u mamepuanst

HccnenoBanne 6a3upyeTcst Ha aHATU3e U 0OOOIICHUU MPAaBOBOTO PETYIMPOBAaHUS MEXaHU3Ma MpU3Ha-
HUS ¥ NIPUBEICHUS B HCIIOJHEHNE aKTa HHOCTPAHHOIO CyAEOHOIO YUPEXIEHHS O MPUHATHH 00eCIIeUHUTEINb-
HBIX Mep. MeTOM0JI0rn4ecKyl0 OCHOBY HCCIEJOBaHUS COCTaBIJIIOT OOlLIeHayuHble METOAbl ((opMasbHO-
JIOTHUYHBIN, CUCTEMATUYHBIH, CTaTUCTUYECKUH, CTPYKTYpHO-(QYHKIHMOHAIBHBINA, OMpEAEICHHBIH W T.JI.) U
(hopMabHO-TOTHIECKIE METO/IBI (aHATN3 ¥ CHHTE3, MHTYKIIHSI, aHAIOTHS U T.1I.).

B pamkax npumeneHus (opMaIbHO-JOIMYECKOIO METOAA HMCCIENOBaHA COOTBETCTBYIOINAS HAYYHO-
nuTepatypHas 6a3a, akaJleMHYecKre MyOIUKaIMd, HOPMAaTHBHO-TIPABOBBIE aKThl M MEXyHApOIHBIE COTJIa-
LICHUS, PeTJIAMEHTUPYIOIIME TPUMEHEHNE 00ecnieunuTenbHbIX Mep B PeciyOnuke Y30ekucran.

Peszynomamot u ux obcysxcoenue

HeoOxomumo 00paTuTh BHHMaHHE Ha BOMPOC 3KCTEPPUTOPUAIBLHOCTH NPUMEHEHHS HHOCTPAHHBIX
oOecrieunTeNbHBIX Mep. Tak, HarpuMep, B psific THOCTPAHHBIX TOCYIAPCTB, B OOJBIIMHCTBE CIIy4aeB B CTpa-
Hax o0miero mpasa o0ecreuuTeNbHbBIE MEPBI CaMHt 10 ce0e HOCAT HKCTEPPUTOPUAIBHBIN XapakTep. Tak, yka-
3aHHBIN paHee 3amper MapeBa npeAcTaBiseT co0Ol apecT UMYILECTBA WM JICHEKHBIX CPE/ICTB JTOJDKHUKA,
OoJiee TOTO MOJKET 3anpemarh JOJLKHUKY MM OTBETYHKY MOKHIATh TEPPUTOPHUIO AaHTITHUCKOHW FOPUCITUKIIH
MyTeM 3a/Iep>KaHus, €Clii NPUMEHEHHE MOAJICKHUT B OTHOIIEHNMH nHocTpaHua [1]. OxHako, Kak yxe ObLIO
OTMEUEHO BBIIIE, JUIS UCIIOJTHEHUS TAKOTO CyAeOHOro akTa — 3amnpera MapeBa, IpUMeHsIeMblil B HHOCTPaH-
HOM TOCYJapCTBE B OTHOIICHWH MMYIIECTBA JOJDKHUKA WIM OTBETUMKA-WHOCTPAHIIA, JOJKEH OBITh MPU3HAH
CYJIOM 3TOr'0 MHOCTPAHHOI'O FOCY1apCTBa.

IIpexne yeM u3ydaTb OCOOCHHOCTH NMPUMEHEHUSI 00ECIIEUNTENbHBIX, CIIEAYET BBIABUTh UX CYIIHOCTb.
Tak, cinenyer cornacutbest ¢ MEeHreM H.B. [aBiioBa, KOTOpBI yKa3bIBaeT, 4TO HHCTUTYT 00ECTIEYUTENBHBIX
Mep BBICTYIIaeT TapaHTHEH 3aIUThI IPaB XO3SIMCTBYIOMIMX CYOBEKTOB B TE€X CIydasx, KOT/la UX MpaBa MOTYT
OBITH 3aIUILEHBI TOJIBKO ITyTEM HNPUHSITUS CYJOM CPOUHBIX OOECIIEUUTEIBHBIX MEP B OTHOILIEHUH CIIOPHOTO
npeamera [2].

AM. TpeylHHKOB Takxke OTMeYal: «3HaueHHe WHCTUTYTa OOECHEeUUTETbHBIX MEp B apOUTpaKHOM
MPOLIECCe COCTOUT B TOM, YTO OH (PaKTHUECKHU SIBISETCS OAHOM M3 BECOMBIX rapaHTHH peanu3aluy IpaBa
CYOBEKTOB IPaXKIaHCKOTO 000poTa Ha cyneOHyro 3amuTy» [3; 258].

A.X. TonbMcTeH MOHUMA 0/, 00eCTIeUNTEIbHBIMA MEPAMH peaTu3alfio CyObeKTUBHBIX MPaB, 3aKITko-
YAONUXCS B 00ECTIEYEHNH NCKA MU UMYIIIECTBEHHBIX HHTEPECOB 3asBuTess [4; 189].

[lo muennto C. BasiHOBa, Lenbl0 OOECIIEUUTENBHBIX MEp SIBISETCS «COXpPAHEHHE CYLIECTBYIOIIETO
MMYIIECTBEHHOTO COCTOSHHS JINIA JJISl PeaTU3aIlliil BO3MOXXHOCTH yIOBIIETBOPEHHSI HHTEPECOB IPYTOTO JIH-
na (J1mir) 3a cueT ero akTuBoBy» [S]. B cBoO ouepesb, M. BeiukoB mpeiaral cC4MTaTh LEIbI0 00ECICUnTEb-
HBIX MEp CTaOMJIM3aLHUIO «IIPABOBOTO MOJOKEHHUS CTOPOH 10 [Ty C TEM, YTOOBI CO3/1aTh pealibHbIE YCIOBUS
JUIsS. UCTIONTHEHUSI CYAE€OHOTO aKTa, KOTOPBIM 3aKaHYMBAETCsl PACCMOTPEHHME Jefia 10 CyLIeCTBY» [6], mpu
3TOM aBTOp He corjamaeTcs ¢ Toukor 3peHus C. basaoBa u ¢ MueHnem M. berakoBa, Tak Kak OCHOBHOIA 11e-
JIb10 00€CIIEUNTENBHBIX Mep, Ha Halll B3I, SIBIISIETCS COXpAaHEHNWE UMYILIECTBEHHOTO TIOJIOXKEHHSI 3anHTepe-
COBaHHOHM CTOPOHBI; B TAKOM cily4yae oOecreduTesbHasi Mepa CTAHOBUTCSA CBOETO POjAa rapaHTUEe M cpen-
CTBOM 3aITUTHI OT BO3MOKHBIX HEJJOOPOCOBECTHBIX JEHCTBUI MPOTUBHON CTOPOHEI.

A.N. lllykuH yTBEp:Kaaj, 9TO OOECTIeYUTENbHBIE MEPHI TOJIKHBI TApaHTHPOBAThH 3aABUTEI0 OOBEKTUB-
HYI0 BO3MOXKHOCTb peall30BaTh 3asBJIeHHbIe TpeOoBaHus. BMecTe ¢ TeM OH yKa3blBajl, «4TO MPUHSTHE CY-
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JIOM OOECTICUHUTEIIEHBIX MEP MOXKET CIIOCOOCTBOBATH COXPAHEHHUIO CYLIECTBYIOLIETO MOJIOKEHUS MEXKIY CTO-
POHAMH JI0 BBIHECEHHUsI OKOHYATEILHOTO CyIeOHOr0 akTa» [7], MOCKOIbKY JaHHas (HOPMYITUPOBKA HEBEPHO
OTpaXkaeT 3a1ady 00eCIeUnTENbHBIX MeP, BEAh 00ECIIEYCHNE TAK)KE MOKET TPEOOBATHCS U MOCIIE BEIHECEHUS
OKOHYATEJIbHOTO aKTa.

H.A. PoroxxuiH paccMaTtpuBail 00eCIICUUTEIHLHBIE MEPHI B apOUTPaXKHOM IIpoIiecce B KaUeCTBE BpEMEH-
HBIX Mep, HalPaBJICHHBIX HA 00ECIICUCHNE UCKA, & TAKIKE 00CCIICUCHNEe UMYIIIECTBCHHBIX HHTEPEeCOB [8].

ITo muennto T.Bb. FOcymnoBa, «oOecneunTenbHbIe MEPBl — 3TO COBOKYITHOCTh CPOYHBIX MEp, KOTOpPHIE
MOTYT OBITH NPUMEHEHBI apOUTPaKHBIM CYIOM, B CIy4asx OOpalleHHs B apOMTpa>KHBIA Cya, Hemocpea-
CTBEHHO B cyAeOHOM pazOuparenscTse» [9; 224]. ABTOp, B CBOIO OYepeib, HE COTIIACEH C MO3UINEH yueHOo-
ro, TaK KaK CUMTAET, YTO 0OECIIEYNTEIbHBIE MEPHI MOTYT IIPUMEHITHCS U BHE PaMOK Cy/Ie0HOTO Ipoliecca,
TO €CTh JOMCKOBOT'O MJIM MOCIEUCKOBOTIO IPOU3BO/ICTBA.

OTHOCHTENEHO YHUBEPCATHHOCTH TMOHATHS HCCIETyeMOTO HHCTUTYTa OTMETHM, 9TO B MEXIYHAPOTHOM
mpaBe He pa3paboTaHo HU OOIIET0 HANMEHOBAHUS WHCTUTYTA O0ECIIEYUTENFHBIX Mep, HU TEPMHUHOB H OIpe-
JeTICHUH, PETJIAMEHTUPYETCS TOJIbKO BO3MOXKHOCTh MX peanu3anuu. B kadecTBe mpumepa mpuseaem [Ipun-
LUUIBl ¥ MpaBUja TPaHCHALMOHAIBHOTO TpaxkaaHckoro mpomecca 2003 r., paspaboTaHHbIe Accouuanuei
MeXayHapoaHoro mpasa 1996 1. JlaHHBII JOKYMEHT MOCBSIIEH MPEIBAPUTEIHHBIM U 00ECTICUNTETEHBIM Me-
paM B MEXIyHapOJHOM TPakJaHCKOM IIpoliecce, B KOTOPBIX HCCIIEAYEMbI MHCTUTYT Ha3BaH «IpEABaAPH-
TenbHbIMU Mepamu». B Pernmamente Cosera EC Ne 1215/2012 oGecrieunTenbHble Mepbl 0003HAYEHBI Kak
«TpeBapUTENbHBIE MEPHI, BKIIIOUAsi OXPaHUTEIbHBIEY, a B JIyraHCKOH KOHBEHINH O FOPUCAHUKIINH ¥ TpHUBe-
JIEHUH B MCIIOJIHEHUE Cy/NeOHBIX PEUIeHH TI0 TPAKIAHCKIM W KOMMepUYecknM nenaM 1988 r. kak «mpeaBa-
pUTENbHBIE MEPHI, B TOM YHCiIe Mephl 3auTh»; B cT. 387 Konekca bycramanrte 1928 r. roBopuTcs o «mpe-
BapUTEIFHOM HAJIOXKEHHH apecTa Ha WMYIIECTBO» WIIH «IOOBIX JPYTUX Mepax aHaJOTHYHOTO XapaKTepay
[10].

Hopmbl MeayHapOIHOTO Tpa)KIaHCKOTO IMpaBa PEriJaMEeHTHPYIOT TAKUE acleKThl 00eCTIeYHTEbHBIX
Mep, KaK BHJIbI 00ECTICUUTENBHBIX MEP; YCIOBHUS, OCHOBAHHSI M TMOPSIOK UX TPUMEHEHHS;, CPEIICTBA 3aIIUTHI
3aMHTEPECOBAHHBIX CTOPOH, OTHOCUTEIHFHO KOTOPBIX OHW MPHUMEHSIOTCS, OCHOBAHHS W MPOBEPKA 3aKOHHO-
CTH NPUMEHEHUS TaKUX Mep H Jp.

BwMmecte ¢ TeM B camoM 00IIIeM BUE YCTaHOBIECHO IIPABOBOE PETyIHPOBaHUE 00CCIICUUTENHHBIX MEP B
JIOroBopax o mpaoBoi nmomomd. B . 2 cr. 3 CornamieHus o MOpsIKE pa3pelleHusl CIIOPOB, CBSI3aHHBIX C
ocyIiecTBiIeHneM xo3saricTBeHHOH nearenpHOocTH (Cornamenue CHI™ ot 20.03.1992 1.), «ycTaHOBIEHa BO3-
MOKHOCTh BO30YXKJaTh XOJATalCTBa, MPEIbBISAThH UCKH W OCYIIECTBISATh WHBIC TpOLECCYalIbHbIE Jei-
cTBus» [11].

Bonee pa3BUTHIM MOXXHO CYHTATh UCCIEAYEMBIH WHCTUTYT B €BPOIEHWCKOM IPOIECCyabHOM IIpaBe.
«3asiBUTENIb UMEET MPaBO OOPATUTHCS ¢ TPEOOBAHUEM O MPUMEHEHUH TPE/IBAPUTENLHBIX, B TOM 4Hcie obec-
MEYUTENBHBIX MEP, B COOTBETCTBHH C MPABOM TOCYIapCTBa-yUaCTHUKA, IJI€ UCTIPAIIUBACTCS IPUBEIICHHE B
ucrnoHeHue» B cuity cT. 47 PermamenTta Coera EC Ne 1215/2012 ot 12 nexabpst 2012 r. «O FOpUCAUKITIH,
MIPU3HAHUH W TPUHYIUTEIFHOM HCIIONIHEHUH CYJIeOHBIX PEIIeHUH MO TPaKIaHCKHUM M KOMMEpPYECKHM Jie-
nam». B coorBercTBum ¢ 1. 16 Perinamenta Cosera EC Ne 2015/848 ot 20 mas 2015 r. «O npoueaype Heco-
CTOATENBHOCTHY, «KOMIIETEHTHBIN /Il BO30YKIIEHUS MPOM3BOJICTBA IO JelaM O HECOCTOSATEIBHOCTH CY/I
JOJDKEH OBITh YIIOJIHOMOYEH K MPUHSITHIO Mep 00ecCIiedeHrsl C MOMEHTA I10/IayHl 3asBICHUS O BO30YKIECHUU
MIPOU3BOJICTBAY.

B cr. 131 mox masanmem «lIpenBaputenpHble W 3amuTHBIE Mepbl» Permamenta CoBera EC Ne
2017/1001 ot 14 wmrons 2017 r. «O ToBapHOM 3HaKe EBpomelcKoro coro3a» yCTaHOBJIEHO CIIEAYIOLIEE:
«IIpumeHeHre BO3MOXKHO CYAaMH TOCylapCTBa-4ieHa, BKIIOYas Cy[bl M0 TOBapHBIM 3HakaMm CooOriecTsa,
TaKWX TMPeJBAPUTEIHHBIX, BKIIOYasi 00eCIeYnTeNIbHbBIE MEPhl B OTHOLICHWU TOBapHOTro 3Haka CooOlecTBa
WM TIPUMEHEHHs TOBapHOTro 3Haka Coo0IecTBa, KOTOPBIE JOMYCTUMBI B COOTBETCTBUHU C IPAaBOM JAHHOTO
roCyJapcTBa B OTHOLICHUH HAMOHAJIBFHOI'O TOBAPHOTO 3HAKA, )K€ €CJIM B COOTBETCTBUH C HacToAmuM Pe-
TJIAaMEHTOM Cy/I TIO TOBapHBIM 3HaKaMm Coo0IIecTBa Ipyroro rocyrapcTpa-aieHa o0iagaeT IopUCAUKIHEN 10
cymecTBy aena» [12].

Mexay TeM OTCYTCTBYIOT HJICHTUYHBIE MOJIOKEHUS B IOTOBOpPax 3akitoueHHbIX B pamkax CHI mo ana-
JIOTMYHBIM BorpocaM. Bo Bpems mojnucanust CorniamnieHusi 0 NOpPsIJIKEe B3aMMHOT'O HCIIOJTHEHUS PEelICHUH
apOUTPaXKHBIX, XO3SIMCTBEHHBIX U SKOHOMHUYECKUX CYIOB Ha TEPPUTOPUSIX TOCyAapcTB-ydacTHHKOB CoJpy-
xectBa 1998 r., npeacraBurens Kazaxcrana yka3piBall Ha HEOOXOAUMOCTD JIOMOHEHUsT COTJallieHus! CTaTh-
el, IpemycMaTpuBalolieil obecreueHrne ueka, u rmpeaarai 10padoTaTh yKa3aHHBIH JOKYMEHT, 4TO TaK U He
ObLI0 peanu3oBano [13].
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Takum 00pazoM, MEXIyHAPOAHOE TPAKAAHCKOE MpoLeccyalbHOE MPaBO MO-PasHOMY PErIaMEHTHPYET
0COOEHHOCTH NPUMEHEHHsI IPEIBapUTEIbHBIX 00ecneunTeabHbIX Mep. Hano oTMeTuTh, 4TO MOKa HET YHH-
BEPCAIBHOIO ONPEACIISIIONIEr0 TEPMUHA MM TPAKTOBKU OOECHEUUTEIBHBIX MEp, OJHAKO MEKIYHapOIHBIM
cO0O0IIeCTBOM COBEPIIAIOTCS ICHCTBUS MO pa3pabdOTKe OMpEAeIeHUs U TEPMHUHA «OOECTICUUTENILHBIE MEPBI».

B pemenmsix 67-it Kondepenimn Acconuaniy MeXIyHApOIHOTO MpaBa ObUTIO yKazaHO: «[IpuHIHTIEL
Acconyanuy MeKAYHapOIHOTO IpaBa NPEACTaBIISIOT CO00H KOMIIJIEKCHOE MCCIIEA0BAaHHUE IIPABOBON MIPUPO-
Ibl 00ECTIEYUTENBHBIX Mep, TO3BOJISIONIEE BEIWICHUTD PSi/I XapaKTEePHBIX OCOOCHHOCTEH YKa3aHHOTO WHCTHU-
TyTay.

Ha ocHoBanuu XenbCHUHCKUX NMPUHIUIIOB IPEABAPUTEIBHBIX U 00ECIIEUUTENIBHBIX MEP B MEXKIYHApOI-
HOM TpaXZaHCKOM mporecce 1996 r. «mpenBaputenbHble U 00ECIIEYUTENbHBIE MEPHI OCYIIECTBISIIOT JIBE
MPUHIUIHAIBHBIC IEJH B TPAKAAHCKUX U KOMMEPUECKUX CIOpax: (a) COXpaHEHUE CYLIECTBYIOIIETO MOJIO-
xeHus status quo mo paspemieHus cropa o cymiecTBy U (b) coxpaHeHHe aKTHBOB, 3a CYET KOTOPHIX OKOHYA-
TeJapHOE cynebHoe pemerne MoxkeT 0bITh ncnoiaaeno. Cyn EC onpenenmi, 9yTo yKa3aHHBIE MEpHI HaIpaBlie-
HBI Ha OXpaHy MpaB, MPU3HAHUE KOTOPBIX B JIIOOOM Ciydae MPOMCXOAMT MPHU PACCMOTPEHUH CYAOM Jjeja 1Mo
CYIIECTBY, IPUHUMAsl BO BHUMaHue coxpaHeHue Status quo B pakTHUeCKOM HIIH IOPUAMYECKOM MOJI0KESHUH
Jeray.

Cynebnbie opranbl, coriacHo 4. 1 ct. 50 CornameHus M0 TOPTOBBIM acleKTaM MpaB MHTEIUICKTYallb-
Holi cooctBeHHOCTH 1994 1. (TPUIIC) [14], nMeroT npaBo M3AaTh CyAcOHBIN MPHKa3, «IPEAMUCHIBAIOIINT
MpUHATHE 0€30TIaraTeNbHbIX U 3PPEKTUBHBIX MeEp:

a) 10 NMPeIOTBPALICHNUI0 BO3SHUKHOBEHHUSI HapyLISHHUs JII0OOr0 IpaBa MHTEIUICKTYaIbHON COOCTBEHHO-
CTH U, B YaCTHOCTH, MPEOTBPAIIECHUIO TIOCTYIIJICHUS B TOPTOBbIE KaHAJbI, HAXOAAIINECS MO UX IOPUCIUK-
LUeH, TOBApOB, BKIIFOYAsl HIMIIOPTHPYEMbIE TOBAPBl HEMOCPEACTBEHHO IOCJIE TAMOKCHHOM OUUCTKH;

b) 0 COXpaHEHUIO 10Ka3aTeNbCTB B OTHOILCHUH IPEATIONAaraeMbIX HAPYIICHUI.

BwMmecte ¢ TeM HE00X0AUMO BBIAEIUTH, KAKUMH MPU3HAKAMHU U XapaKTEPUCTHKAMHU 00JIaaloT odecre-
YUTEIbHBIE MEPHI.

Cpounocmoe. IhHeKTUBHOCTD IPUMEHEHHSI 00ECTICUUTENBHBIX MEP UMEET CMBICT TOJIBKO TOTIa, KOraa
OHM IIpUHUMaIOTCS HeoTnokHO. Tak, H.B. [IaBioBa oTMedaer, 4To B 3HAUUTEIBHOM YHUCIIE CIIy4aeB UMEHHO
OTIEPAaTUBHOCTH 0OECTICUUTENBHBIX Mep omperenseT ux 3hdekTuBHOCTh. B nemsax addexruBHOCTH Mep Bax-
HO o0ecreunTh KOH(PUACHINATBHOCTh U U30€XKaTh TOro, YTO «IJOJDKHHUK, Y3HAB O MPHKase, MpeanprUMeT Ka-
KHe-1u00 IeCTBHs, 00YCIIOBICHHBIE CaMOM IPUPOIOH NpeiBapuTeIbHOr0 obecnedeHus» [15; 52, 55].

Ha ocnoBanuu 1. 3 ct. 47 Pernamenrta Cosera EC Ne 1215/2012 ot 12 nexabpst 2012 r. «O ropucaux-
LUH, TPU3HAHUU U MPUHYAUTEIEHOM HCIOIHEHUH CYNeOHBIX PELICHUH MO TPa’kAaHCKUM U KOMMEPYECKUM
JieniamM» TOCTaHOBJICHHE O MPHUBEICHUU B MCIIOJHEHUE PEIEHUs Cyla MOAJIEKUT HEMEIJICHHOMY HCIOJIHE-
HUIO B YaCTH, Kacarolieics o6ecrednTeIbHbBIX MEP OTHOCUTENIbHO UMYIIIECTBA CTOPOHBI, «B OTHOIIEHUH KO-
TOPOI HCIIpaIIUBAETCS IPUBEICHUE PEIICHNS B UCTIOTTHEHHUE.

B DxoHOoMH4eckoM mporeccyanbHOM Koaekce PY3 cpodHocTh oOecreduTeNlbHBIX MEp HE paccMaTpu-
BaeTCs B CBSI3U C TEM, YTO MMEETCS BCETrO JIMIIbL OJUH BHUJl 00ECIICUUTEIbHBIX MEp — «00ECIIEUCHUE UCKaY.
Takum 00pa3oM, CKa3aHHOE CBUIETENLCTBYET O HEOOXOJMMOCTH BHECEHUS] COOTBETCTBYIONINX U3MEHEHUH B
DKOHOMUYECKH MpoLiecCyanbHbIA KOJEKC.

B apOurpaxxaHoM mporieccyanbHOM 3akoHonatenbetBe PO B . 1 cr. 90 Takke ycraHaBiIMBaeTCs HEOT-
JIO)KHOCTh obecrieunTenbHbIX Mep. B mynkTe 5 cr. 99 AIIK P® omnpeaensercst cpok, B Te€YeHHE KOTOPOTO
3asBUTENb JOJDKEH MpeACTaBUTh McK. OOecredeHne OTMEHSIETCSl TeM ke apOUTpaKHBIM CY/IOM B ciydae,
€CIIM MCK HE MPEIbsBIICH.

Hpyroit xapakTepuCTHKONW 00ECTIeUNTENbHBIX Mep HYKHO CUHTaTh MX BPEMEHHBIH XapakTep. B mpun-
nunax 11, 12, chopmynupoBanubix B Jlokiame 67-i Kondepenuun Acconuainuy MeXIyHapOIHOTO IpaBa,
yKa3aHo, 4TO «00ecreyuTeIbHbIe MEphI T0JDKHBI ObITh IEHCTBUTEILHBIMU B TEUEHUE ONpPENENIEHHOIO Orpa-
HUYEHHOTO cpoka. Cy/ MOXKET MPOAJIUTDH JeHCcTBUE 00eCIIeUNTEIbHbBIX U 3aIIUTHBIX MEp, IPUHUMAs BO BHU-
MaHue 00CTOSATEIBCTBA PACCMOTPEHUS aeia 1Mo cyiiectBy. Cyl, BbIIAONMUI IprKa3 00 00eCIeUnTeNbHbBIX U
3aIUTHBIX Mepax, JOJDKEH BKIIIOYUTH B HETO YCIIOBHE O NMPENBSIBICHUM HCKA IO CYIIECTBY B TEUEHHUE pa-
3yMHOT'O CPOKa B CTPaHE, CJIHM Y Cy/ia €CTh TaKasl FOPUCIUKIINS, WK 3a TpaHunei» [15].

BpemenHsIii XapakTep — 3TO €Ile OJWH CYIIECTBEHHBIH MPHU3HAK, OMPEACISIONINA MOHITHE «obecre-
yuTenbHbIe Mepbl». Cyll MHANBHIYaIbHO B KaXK/IOM CIIydae Ha OCHOBAHWHU HAI[MOHAIBHBIX HOPM, TPHHAMAS
BO BHMMaHHE OOCTOATENILCTBA JIeJIa, ONPEIEIsieT Meprol, B TeUCHHE KOTOPOTO MEPBl OYAYT SIBISTHCS 3¢)-
(EeKTUBHBIMH ¥ CYIEOHBIM akT 00 MX NMPUMEHEHHH OYJIeT ocTaBaThCs B cwie. Bompoc craHoButcs Oojee
CJIO’KHBIM, KOT/Ia JIeJI0 KacaeTcsl CIIOPOB, BO3HUKAIOIINX M3 OTHOIIEHUIH MEXAYHApOJAHOTO KOMMEPYECKOTO
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000pOTa, OCKOJBKY YacTO CyJ, BBIHOCSIINHN akT 00 o0ecredeHu , U CyJl, pacCMaTpUBAIOLINHA CIIOp IO CY-
IIECTBY, HAXO/IATCS B Pa3HBIX IOPUCAUKINAX. B yka3aHHO# cuTyannuy CpoK JOIDKEH OBITh YCTAaHOBIIEH C y4e-
TOM psna (HaKTOpOB, B HACTHOCTH, YTOOBI Y 3aMHTEPECOBAHHON CTOPOHBI OBLIO BpEMSI MOJIATh UCKOBOE 3asB-
JICHHE.

B Jloxmane Accorpanuy MeXIyHApOIHOTO TpaBa ObLT 3aKperuieH mpuHIUT 12 00 obecreunTeTbHBIX
Mepax BPEeMEHHOro XapakTepa. B Hem ycTaHoBieHO cienyromee: «O0ecrednTensHbIe MEPHI JTOJDKHBI Jei-
CTBOBaTh B TEUEHHE ONPENEICHHOT0 OrpaHuueHHOro neproaa. Cyn MOKeT HpOUINTh ACHCTBHE BPEMEHHBIX
U TIpeyNpeIuTeNbHBIX MEP C Y4ETOM OOCTOSTENLCTB PACCMOTPEHHS AeTia MO CYIIECTBY».

YuuTteBas NMPU3HAKKA M XaPAKTEPHUCTHKH HMCCIETyeMOTO MHCTUTYTa, MOXKHO C/EJaTh BBIBOJ O CaMOWM
CYITHOCTH OOECIIeYHTEIbHBIX Mep, KOTOPYI0 MOXKHO ONpENeNUTh, KaK MpOIlecCyallbHbIE CPOYHBIE MEpHI
BPEMEHHOTO XapakTepa, HallpaBJICHHBIE Ha COXPaHEHHE HMMYIIECTBEHHBIX HHTEPECOB CTOPOH CyAeOHOro
pa3zbmpaTenbeTBa A0 peaTn3auyd OKOHYATETFHOTO CyIeOHOTO PEIeHHs TI0 CYIIECTBY CIIOpa.

ITox nHOCTpaHHOW 00€ECTIEUNTENHHON MEpPOil ClleyeT TOHUMATh IPOIECCYAbHYIO CPOYHYIO MEPY Bpe-
MEHHOTO XapaKTepa, BEIHECCHHYI0O MHOCTPAHHBIM CyJeOHBIM yupekIeHHeM (MHOCTPaHHBIA TOCyIdapCTBEH-
HBIA CyJ, MEXKIYyHAPOIHBIA KOMMEPUYECKH apOUTpak) ¥ HANPABICHHYIO Ha COXpaHEHHE WMYIIECTBEHHBIX
WHTEPECOB CTOPOH Cy/IeOHOT0/apOUTpaXHOTO pa30HpaTeNbCTBA A0 pealn3allii OKOHYATEIFHOTO PEIIeHUs
O CYIIECTBY CHIOpA.

st Toro, 4To0Bl BOCTIONHHUTE MPOOENBI M HUBEIUPOBATh MPOTHBOPEUHS B 00JACTH TPABOBOTO PEryJiu-
pOBaHHA, B LEISAX JaTbHEWUIETO COBEPIICHCTBOBAHUS IMPOIECCYATBHOTO 3aKOHOAATENhCTBA PecmyOnmku
Y36ekncTan, HeOOXOAUMO, BO-TIEPBBIX, OMPENEIUTh OOIINEe MPUHIMITEI (YHKITMOHUPOBAHUS 00ECIICUNTEh-
HBIX MeEp, a TaKkKe Held M 3aJa4d, KOTOPhIE CIIOCOOHBI PEIIUTh HOPMBI HCCIIEAYEMOTO WHCTUTYTa; BO-
BTOPBIX, HICHTUPHUIIMPOBATH 00IIIE MPU3HAKH, IPUCYIIHE KaXXTOMY BUIY O0ECIIEUNTENbHBIX Mep.

[Ipexxne Bcero, ciemyeT pasrpaHUYHUTh TOHATHS «O0ECTIeYUTENFHBIE MEPhD» U «o0ecredeHne ncka». B
OIIK PY3 3akpermieHO peryaupoBaHKUE U MOHATHE «00ECIICUCHUE MCKay, YTO, Ha HAIll B3I, HE COOTBET-
CTBYET COBPEMEHHBIM PEaNIUsIM OTHOCUTEIBHO YETKOTO PETYIUPOBAHUS MPABOOTHOIICHHUH B O0JIACTH 3aIlH-
THI TIpaB U1, OTHOCHTENBHO BYX PacCMAaTPHUBAEMBIX MOHATHHN CIIEIYEeT OTMETHTb, YTO IOHSITHE «oOecte-
YHUTENbHBIC MEPB» 3HAYUTEIbHO HIMpPE W KaK Obl moryomaer AeUHHINI0 «o0ecleueHrue UCKa», TaK Kak
o0OecrneunTeNIbHBIE MEpPhl MOTYT OBITh HAampaBlicHbl U Ha oOecrneueHue ucka. ObOecreyeHHe MCKa, B CBOKO
ouepeb, — ITO ACSITeTHLHOCTh Cya IO MPUMEHEHHIO 00ECTICUNTENBHBIX MeP B ICKOBOM TIPOU3BOJICTBE.

Crnenyer oOpaTuTh BHUMaHUE Ha TO, YTO TPOIECCYyalIbHOE 3aKOHOAATEIhCTBO Psiia CTpaH HE TMpery-
CMaTpHBaeT BO3MOKHOCTH ITPHUBEJICHNUS B UCTIOIHEHNE HBIX, IOMUMO PEIICHUH, aKTOB CYI0B HHOCTPaHHBIX
TOCYIapCTB, MPUHATHIX MMH JI0 WX TIOCIIE PACCMOTPEHUS CIopa o CYIIecTBY. B cBoio ouepenb, 3aKOHO/Ia-
TeNbCTBO PY3 Takoro pona monoxeHuid He UMEET, U, CIeI0BATENILHO, OTCYTCTBYET MPSAMO MEXaHHU3M pea-
JIU3AIMU UCIIOTHEHUS] HHOCTPAHHBIX 00ECIIEYNTENILHBIX MEp.

OcHoBHast ipo0ieMa — 3TO OTCYTCTBHE MeXaHM3Ma NMPU3HAHUS M NPUBEACHUS B UCIOJIHEHHE aKTa
WHOCTPAHHOTO Cy/Ie0HOTO YUPEXKICHHUS O MPUHITAN 00ECIIeUNTEIbHBIX Mep. Takoro poja MmpoMeXyTOUHbIE
pEUIeHNsT MOTYT OBITh MCIIOJIHEHBI CTOPOHAMH JJOOPOBOJILHO, OJTHAKO CTOPOHBI, SIBISISICH MTPOIECCYATbHBIMU
OIMOHEHTAaMH, HE 3aMHTEPECOBaHBI B CTIOJIHEHNH TaKOTO POJia aKTOB, UTO JieJIacT TaKUe pellleHHs Hepea-
3YEMBIMU.

Kpowme atoro, B cBs3H ¢ TeM, 4TO oOecrieunTeNbHas Mepa, Oyydr HEOKOHUATEEHBIM CyIe0HBIM aKTOM
W BCIIEACTBUE €€ MPOMEKYTOUHOTO XapakTepa, sBISICTCS MPerpajod M JenaeT HEBO3MOXKHBIM €€ MCIIONHe-
Hue. Tak, IeHCTBYIOIUM MPOIecCyallbHBIM 3aKOHOIATEIbCTBOM OTIPEICICHO, YTO MPU3HAIOTCS 1 MPUBOST-
Csl B MICTIOJTHEHUE PEIIeHUS] MHOCTPAaHHBIX CYJIOB, OTHOCHTEIBHO JPYTUX WHOCTPAHHBIX CyIEeOHBIX aKTOB pe-
gn He uAer. B coorBercTBUU co cT. 248 DIIK yCcTaHOBIEHO, YTO «PEMIEHUsS WHOCTPAHHBIX CYIOB M WHO-
CTPaHHBIX TPETEUCKHX CYAOB (apOuTpakeil) MPHU3HAIOTCA M MPHUBOIATCS B HCIOJHEHHE, €CIH 3TO Mpeny-
CMOTPEHO MEKAYHAapOAHBIMU A0roBopaMu PecriyOnuku Y306ekuctany.

CymecTByer emie OAHA NPUYMHA HEMPUHATHS MHOCTPAHHBIX OOECTICYHMTENILHBIX MEp, BBIHECEHHBIX
WHOCTPAHHBIM OIIpeJIelIeHeM — OTCYTCTBHE UCKOBOTO 3asIBJICHHUS B HAIIMOHAIILHOM CYJIE.

Mexay TeM 3aTsSHyTOe HECKOJIBKUMH MECSALaMH, a TO U roJaMu cyeOHOe pa30npareibCcTBO 10 BhIHE-
CeHHMs CyJIeOHOr0 PEeLIeHNsT MOXKET cleNaTh OECCMBICIEHHON BCIO CyJeOHYIO 3aIUTY B CBS3U C YNYIIEHHBIM
BpeMEHeM, Korjia cama cyjleOHas 3amuTa TpeboBalia ONMepaTUBHOCTH M NMPUMEHEHHsI CPOYHBIX OOecreyu-
TEJBHBIX MEp.

Takum 0o0pa3oMm, B LeNSX HEIOMyLICHHUS M MPECeYeHHUs] HeTOOPOCOBECTHHIX ACHCTBUN (OTUYXIEHHE
WA COKPBITHE CITIOPHOTO MMYIIIECTBA) JI0 BRIHECEHHUS CYJIOM OKOHYATEILHOTO PENICHHUs, PUHATOMY I10 CY-
IIECTBY CIIOpa, CO CTOPOHBI JIMIA, B OTHOIIEHHMH KOTOPOTO HCIpaIlIuBaeTcs oOecrieueHue, HeoOXO0IUMBI
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3¢ GEeKTUBHBIE U CPOYHBIE MEPHI, KAKOBBIMH TI0 CBOCH MPaBOBOM MPHUPOAE W SIBISIOTCS O0ECIEUNTEIbHBIC
MEpBI.

OpnHako KOMIIETEHTHBIE CyIbl Pecybmukn Y30eKkucTan He MOTYT IPUHUMATh 00eCIIeInTeIhHbIE MEPHI,
€CITM PAcCMOTPEHHE SKOHOMHYECKOT0/X03HCTBEHHOTO M TPaXKAAHCKOTO CIIopa MO CYHIECTBY OTHOCHTCS K
KOMIIETEHIIMH CyJa IPYyroro rocyaapcraa.

B 370i cBs13u o0ecnieunTeNbHBIE MEPhl B KAUECTBE CPEICTB 3aIlUThI, IPUMEHIEMbIE B YCKOPEHHOM Cy-
neOHOM mpolenype Mpy OLEHKE OTPaHMUEHHOTO Kpyra J0Ka3aTelbCTB, a TakkKe 0e3 BBI30Ba APYroil cTopo-
HBI, MOTYT OBITH MIPUHSATHI CYJIOM, 00JIIAI0IINM KPUTEPUAMH dPPEKTUBHON IOPUCAUKLINH.

Kpurepuem 3¢ pexTuBHON IOPUCIUKINN, B CBOIO OYEPElb, SBSIETCS TA IOPUCAUKLUS, B IpeAeiax Ko-
TOpoil oOecrednTeNbHbIE MEPhl MOTYT OBITH HCIIONTHEHBI d(PPEeKTHBHBIM 00pa3oM (MECTOHAXOXKICHHE HITH
MECTO KUTEIbCTBA 3aBUTEINSI, MECTOHAXOXKICHHE ACHEXKHBIX CPEJICTB MJIM MHOIO UMylIecTBa). Tak, ropuc-
UKW IPUMEHEHUs] 00ECIIEYMTENbHBIX MEP MOXKET U HE COBIAIATh C FOPUCANKLUEH 10 CYIIECTBY CIIOpa.

W3 ykazaHHOTO ClenyeT, 4To Jake ecii y30€KCKHE Cy[bl He 00JIa1aloT KOMIIETEHIIMEH 110 paccMoTpe-
HUIO OCHOBHOTO CIIOpa B COOTBETCTBHU C HOPMaMH O MEXIYHAPOJHOW MOJICYAHOCTH, AaHHBIN (akT HE Mpe-
MSATCTBYET 3TUM CyJaM MPHUMEHITH 00ECIIEUUTENILHBIE MEPHI [0 PACCMAaTPHBAEMBIM IO CYIIECTBY B HHO-
CTPaHHBIX Cylax.

B »Tux mensx mpejyiaraeTcss U3MEHUTH JeHCTBYIONTYI0 peaakiuio cT. 248 DIIK «Cratbs 248. [Ipusna-
HUE ¥ TIPUBEJICHUE B MCIIOJHEHUE PEIICHU MHOCTPaHHBIX CyIOB M apouTpaxkeid» Ha «Ctarbs 248. [Ipusna-
HUE U NPUBEACHUE B HCIOIHEHHE CyIeOHBIX aKTOB MHOCTPAaHHBIX CYIOB», TaK CylcOHBbIE aKThl HHOCTPaH-
HBIX CyJIOB KaK KaTeropHsl BKIIIOYAET B ce0s, KpOME OKOHYATENILHBIX CyJeOHBIX PELICHNH, TAKUE aKThI KaK:

- OTIpe/ieNIeHUs;

- Cy1eOHbIe TIPUKA3HI;

- cyieOHbIe 3aIpeTHl U T.1I.

Takum oOpaszom, it OoJiee MONHOW perflaMeHTalluK 3aKPeIUIEHHBIX HOPM B CTaThe Mpenjiaraercs 3a-
MEHHTH ycTaHoBIeHHOE B cT. 248 OI1K PY3 nonsiTHE «pemeHns» Ha «CyAeOHbIE aKThD».

Taxxe mpeanmaraercss TONOTHHUTH CT. 248 4. 6 «CyneOHble akThl 00 OOECIEYUTENHHBIX MepaxX HHO-
CTpaHHBIX CYZOB B COOTBETCTBUU C MOJIOKEHUAMU paznena III, mpuHsaThie MMU O cliopaM M WHBIM JIeiaM,
BO3HHKAIOIIUM B SKOHOMHUYECKON cepe, MPU3HAIOTCA U MPUBOJATCS B UCHOIHEHHE SKOHOMHYECKHMU CY-
namu PecyOnuku Y30ekuctaH, eciy Npy NPU3HAHUY U [IPUBEICHUHU B UCIIOJIHEHUE TaKUX aKTOB COOJIOACH
KPUTEPHUH IOPUCIAMKINY, a TAKXKE €CJIM 3TO NMPEeILyCMOTPEHO COOTBETCTBYIOLUIMMHU MEXIYHAPOIHBIMH JIOTO-
BOPaMH U 3aKOHOAATENILCTBOM PecryOnuku Y306eKucTany.

Crenyer mpenycMOTpPETh, YTO U3MEHEHHS B MIPOLECCYAIbHOM 3aKOHOATEIbCTBE, BBUAY NPUHATHS 3a-
koHa 3PV Ne 674 npermycMoTpen BO3MOXKHOCTh IPU3HAHMS U IPUBEACHUS B UCIIOJIHEHHE 00ECTIEYNTENbHBIX
Mep apOuTpaxkei, O/HaKO JeiCTByIOlIee MpollecCyalbHOE 3aKOHOAATEIHCTBO BCE €Ille HE MPeayCMaTpHUBaeT
WCTIOJIHEHHE 00eCTIEYUTENFHBIX MEP MHOCTPAHHBIX CYJIOB.

Tak, B ri1. 5 OIIK PVY3 3akperuieHsl KaTeropuu Jel, MOABEAOMCTBEHHBIX U MOJACYIHBIX SKOHOMUYECKUM
cynaMm. HoBoBBeeHHast ctaThst 281 peryiaMeHTUpyeT MpaBOOTHOIICHUS, CBSI3aHHBIE ¢ apOUTPasKHBIM pa30u-
paTeiabCcTBOM, KOTOPBIE, B CBOIO OYepelb, OTHOCSTCS U JieNia O MPHHATHH U TIPUBEJICHHN B UCTIOJIHEHUE 00ec-
MEYNTENBHBIX MEp.

B cBoro ouepens, Hopma c1. 13 OIIK PY3 nonpazymeBaeT mpuMeHEHHE aHAIOTHU 3akoHa: «B ciaydae
OTCYTCTBHS HOPM TIpaBa, PETyJIHNPYIOLUINX CIIOPHOE OTHOIIEHUE, CY/] IPUMEHAET HOPMBI IIPaBa, peryinpyro-
IIMe CXOJHBIE OTHOLICHHUS, & MPH OTCYTCTBHU TaKUX HOPM pa3pelaceT CIop, UCXOAS U3 OOLIMX Haval U
cMbICIa 3aKOHOBY. Tak, npuHATHI 3aK0oH 3PY Ne 674 «O MexxayHapoJHOM KOMMEPYECKOM apOuTpaxe» pe-
TYJIMPYET CBOMMH TOJIOKEHUSMH TpUMEHeHHe obecnieunTenbHbIX Mep. Tak, ct. 30 3akoHa mpeaycMOTpeHo,
4yTro obecnieunTebHAs Mepa, NPEANYCaHHas apOUTPaKHBIM CYJIOM, MPHU3HAETCS UMEIOIIEH 00s13aTeNbHYIO
CHITY H, €CJIM apOUTPaKHBIM CYIOM HE MPELyCMOTPEHO MHOE, IPUBOAMTCS B HCIIOJHEHUE MOCPEICTBOM 00-
palleHus B Cya, HE3aBHCUMO OT MecTa apOuTpaka.

TyT HEOOXOAMMO OTMETHUTb, YTO BBIHECEHHBIE 00ECIEUNTENbHBIE MEPhI, & TOYHEE aKT apOHTPaXKHOTO
CyJa 0 Ha3HaYeHUH 00eCIeUNTEIbHBIX MEP, IPUBOJUTCS B UCIIOJHEHHE HAIMOHAIBHBIM CYJJOM, OJHAKO, KaK
y>ke ObIJIO OTMEUEHO BBILIE, IPUBEICHIE B UCIIOJIHEHHE TAKOTO poJia 00eCeUnTeIbHBIX MEP HHOCTPAaHHBIMHU
rOCyIapCTBEHHBIMH CyJaMH HE uMeeTcs. Takum o0pa3oM, MEXaHW3M NIPU3HAHUS U MPUBEACHUS B HCIIOIHE-
HUS 00€CTIeYUTENBHBIX Mep Oy/IET OCYIIECTBIATHCS OTIOCPEIOBAHHBIM CIIOCOOOM, TO €CTh, HE UMES MPSIMOTO
WCIIOJTHEHMS], Yepe3 yIOMSHYThIE BbILIE HOPMBI aHajoruu 3akoHa cT. 13 OIIK PVY3. Takas npouenypa pery-
JUPOBAHUS U IPUMEHEHHS] HOPM 3aKOHOJATEIhCTBA B LENIAX MPUMEHEHHS TOYHON KBaTU(PUKAIIUHN YCIOKHS-
€T MMOHNMAaHNe CYJI0B, a y’Ke TeM 00jiee CTOPOH CIopa.
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[Ipennomnaraercs, 4To peryiupoBaHrE OTHOLICHWN B OOJIACTH NMPUMEHEHHS MHOCTPAaHHBIX oOecredu-
TEJIHHBIX MEp CIIEAyeT OTHOCUTHh K HOpMaM IpaBa, PEryIHpYOINM CXOIHbIe OTHOMIEHH. Tak, mpaBoOOTHO-
meHns B 00JacT MPUMEHEHUsT 00eCIIeYNTENbHBIX MEP HHOCTPAHHBIX Cy/IOB, UCXOMS U3 ACHCTBYIOMINX pea-
TMiA, OyAyT IPUMEHSTHCS HA OCHOBaHUH HOPM ITIpaBa, PETYJIUPYIOIINX CXOJHBIE OTHOIICHHS, TaK KaK OTCYT-
CTBYIOT TIpSIMble HOPMBI 3aKOHA, KaK TJIACUT MPOIlECCYaIbHbIN KoAeKc. To ecTh mpaBOOTHOIIEHUS, CII0KHB-
muecss U3 MpUMEHEHHs 00eCTIeUNTENbHBIX MEP MHOCTPAHHBIX TOCYJapCTBEHHBIX CYNIOB, OYAYT PEryIHpo-
BaThCsl HopMaMmu 3akoHa PecyOnuku ¥Y30ekucran «O MeXIyHApOAHOM KOMMEPUYECKOM apOUTpa)xe» B CHUILY
OTCYTCTBHA TaKOBBIX B DKOHOMUYECKOM MPOILIECCYaIbHOM KOJEKCE.

Ha mamr B3rmsin, mpuMeHeHrne WM KBaTU(pUKAIUI MPUMEHEHNS HOPM B 00JIaCTH NMPHU3HAHUS U TPUBE-
JEHHs B UCTIOJTHEHMS OOECTIEYUTENFHBIX MEp TI0 KpaifHel Mepe O4eHb CIIOXKHA JJISl IEPBOTO BIIEYATICHUS, a
npu pa3paboTKe MO3UINI CTOPOHAMH CIIOpa U BOBCE MOXKET MMPUBECTH K ITyTAHHIIE.

Takum oOpa3om, ciemyer pa3paboTaTh U BKIIOYUTH B MPOIECCYATHHOE 3aKOHOIATETECTBO HOPMBI TIPS-
MOTO JIEHCTBHS. A B Cllydae HEBO3MOXHOCTH pa3pabOTKH W BKIFOUEHHSI B DKOHOMHUYECKHN TIPOIeCCyaTbHbIH
KOJIEKC COOTBETCTBYIOIIMX HOPM, BHECTH Tpeiioxkenus B [Inenym Bepxosnoro Cyna, o pa3bsICHEHUU cyaaM
MPUMEHEHUS aHAIOTUH MTPaBa B MOJA00HBIX MPABOOTHOLICHUSIX.

Buisoowi

B 3TOl CBSI3W I YCOBEPIICHCTBOBAHUS JICHCTBYIOIIETO 3aKOHOAATENBCTBA B O0JIACTH MPUMEHECHUS
o0ecTeYnTeNIbHBIX MEp aBTOPOM Tpejyiaraercsi pa3paboTraTh MEXaHU3M MPU3HAHUS ¥ PUBEACHUS B HCIION-
HEHHE aKTa HHOCTPAHHOI'O CyAECOHOI0 YUPEXAEHHs O MPUHATHH 00ECIeUNTENbHBIX MEP C €ro AajbHEHIINM
BKJIIOYEHUEM B OTAEJIbHbIE HOPMbI DKOHOMHUYECKOTO MPOLECCyalIbHOrO Kojekca PY3, pernamentupyromue
MCXaHU3M IMPUMEHCHUA MHOCTPAHHBIX 00€eCIIeYnTEILHBIX MCEp, 100 JaThb aJII)TepHaTI/IBHI)II\/'I crroco6 ImpuMe-
HEHMS MHOCTPAHHBIX 00ECHEUUTEbHBIX MEP 110 aHAIOTUH 3aKOHA MYTEM Pa3bsICHEHUs CydaM B MOCTaHOB-
nenue [Inenyma BepxosHoro Cyna PVY3.
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O30ekcTan Pecnyﬁ.lmlcacmm[a KaMTaMacChI3 €Ty lapajgapbliH KOJAaHy

CoT KOpFaybIHBIH MarbIHACHIHA CYHeHCeK, Jay OOMbIHIIA COT NIEmiMi IIBIKKAHHAaH KeHiH >KOHOMHKa-
JIBIK/IITapyaIbUIBIK TPOIECTIH MIiHIEeTI MYHBIMEH asKTajaMaiinsl. O3 Ke3erinzae, Jayasl menry Oy3bUIFaH Ky-
KBIKTap HAKTHl OPBIHJANFaH JKOHE KaJIIbIHA KENTIPUIreH KafFaaina rana THiMIl 0oJaasl, QTIece COT Ienimi
«HoTIXKeci3» 6omazapl. Ochutaiiina, COHFBI COT IICIIIMIH OpBIHAAYABIH HAaKThl MYMKIHIITIH Oepy e3ekTi. bac-
Kallla alTKaH/a, COT aKTicCl ic Ky3iHIe OPBIHAATYBl MYMKIH OOpBIIKEPAiH MYJIKTIK jKOHE MYJIIKTIK eMec aK-
TUBTEP1 aTKapyLIbl OWJIIK YIIIH KOJDKETIMII KOHE HaKThl 001ysl Kepek. COHbIMEH, 3aMaHayH JaMbIFaH JIO-
THCTHKAJIBIK HHOPAKYPBUIBIM MEH KeJIiK, OaHKTIK jKoHE KOMMYHHMKALMSIIBIK JKYHelep, coHtali-ak 3KOHOMU-
KQJIBIK )KQHE a3aMaTThIK alHaJIBIMHBIH OUQPIBIK MYMKIHIIKTepi OOpBIIKepre AayAblH MoHI OOHMBIHIIA COT
TaJIKBUIAYBI )KYPTi3UIETIH Ke3 KelreH IOPUCIUKINIIAH 03 aKTUBTEPIiH HIbIFapyFa KONTEreH MyMKIHIIKTep Oe-
peni. AKTUBTEp/ eJJIeH ThIC XKepiiepre MIbIFapyAblH OyiITapTiay TociiaepiHiy 6ipi — cot memimi. ©3 ke3e-
TiHze, TayIbIH MOHI OOMBIHIIA TYMKITIKTI COT MICHIIMI OCBI CHIIATThI OY3yFa J€H KOKOJIBIH JKeAeT Kypaibl 00-
Ja anMaiabpl. OTiHImM Oepymri Hemece Hecwe OepyIni TYNKUIIKTI COT MICHIiMiH KYTyre FaHa eMec, COHBIMEH
Oipre Taman KOIOFa Jja YakbITHl OOJIMaraH Ke3[e OCBIHAAH Karnaitnap TybiHAaiasl. Ochuaiiiia, KYKbIK TaOu-
FaThl OOMBIHINA IIEKTEYT Jayiapaa KOpFayaslH eH THIM/I Kypaibl — KaMTaMachl3 €Ty Miapaiapbl.

Kinm ce30ep: KaMTamMacsl3 €Ty Iapanapsl, HIeTeIiK KaMTaMackl3 €Ty Miapanapsl, KAMTaMachl3 €Ty Inapana-
PBIH KOJJaHy, NIeTEIIK KAMTaMachl3 €Ty IapajapblH TaHy )KHE OPBIHAAY, THIMII IOPUCIUKIIHS.

B.B. Samarkhojaev, A.F. Mansurov
Adoption of interim measures in the Republic of Uzbekistan

Based on the meaning of judicial protection, after a court decision on a dispute, the task of the business pro-
cess does not end there. In turn, dispute resolution is truly effective only in the case of actual execution and
restoration of violated rights; otherwise, a court decision will be a “dead letter”. Thus, it is relevant to give the
actual possibility of execution of the final court decision. In other words, the property and non-property assets
of the debtor must be accessible and real to the executive power, at the expense of which the judicial act can
actually be executed. Thus, modernly developed logistics infrastructure and transport, banking and communi-
cation systems, as well as digital opportunities for economic and civil circulation provide many opportunities
for the debtor to withdraw his assets from any jurisdiction where the trial on the merits of the dispute is taking
place. One of the ways to prevent such transfer of assets outside the country is a court decision. In turn, the
final court decision on the merits of the dispute cannot be a prompt means of responding to a violation of this
nature. There are circumstances when the applicant or creditor not only does not have time to wait for a final
court decision, but also to file a claim. Thus, the most effective means of protection in time-limited disputes
by their legal nature are interim measures.

Keywords: interim measures, foreign interim measures, application of interim measures, recognition and en-
forcement of foreign interim measures, effective jurisdiction.
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[IpaBoBble NpeANOCHIIKH NPUMEHEHHS CMAPT-KOHTPAKTOB

TepMHUH «cMapT-KOHTPAKT» MOTYyYMII JOCTaTOUHO IIHPOKOE pacnpocTpaHeHne. OH UCTIOIb3yeTcs He TOIBKO
B HAayJHOM JIUTEpaType, HO U B HOPMAaTHBHBIX aKTaxX, a TAK)K€ Ha MPAKTHKE IPH 3aKII0YeHUU 10roBopoB. On-
HaKoO TPH 3TOM He CYIIECTBYET €JHHOT0 MOAX0Ja K ONpPEeAeNICHUIO AaHHOTO MoHATHA. Llenbio nccinenoBanus
SBJIAETCS BBIIEICHHE OCHOBHBIX MPOOJIEM, KOTOPBIE CYILECTBYIOT B COBPEMEHHBIX IOJX0AX K ONPEAEICHUIO
CMapT-KOHTPAKTOB. JIJIs1 MOCTIDKEHHS ITOCTaBICHHOH IIENM B CTaThe PACCMOTPEHBI OCHOBHBIE B3TJIAIBI B MO-
HUMaHHM T€PMUHA «CMapT-KOHTPaKT». Paccyxnas o TOM, 4TO JIGKUT B OCHOBE CMapT-KOHTPAKTa, aBTOPbI
W3YYWIIN COOTHOLICHHE TTOHATHH «3JIEKTPOHHBIH JOKYMEHT» U «IH(POBOIt TOKyMeHT». B 3T0li yacTu crateu
C/leNIaH BBIBOJ O TOM, YTO CMApT-KOHTPAKT MPEAIoiaraeT IpHMeHeHHne MU(POBOro JOKyMEHTa, a He JJIeK-
TPOHHOT0, KOTOPBIM B HacTosllee BpeMs MOIy4us ONpeAeiIeHHbII uMIyabc pa3BuTud. IIpu nposeneHun uc-
ClJIeOBaHUS MIPUMEHSINCH OOIIeHayYHbIe (aHAJIN3, CUHTE3, ONHMCAHUE), YaCTHO-HAYYHBIE METOABI IIO3HAHMS,
a TaKKe MEXIUCIUILUIMHAPHBIA ITOAX0J, B TOM YHCIe MeXOoTpacieBoil. Kpome Toro, ucmomb3oBancst 3KOHO-
MHYECKHH aHaIn3 MpaBa. ABTOpAaMH IIPEACTABICH HOBBIM MOIXOA K PACCMOTPEHHIO CYIIHOCTHOTO COAEpXkKa-
HHS CMapT-KOHTPAKTOB. B KadecTBe OCHOBHOTO BBIBOJA CIEAYeT yKa3aTh ITOJIOXKEHHE O TOM, YTO B OCHOBE
CMapT-KOHTPAKTa JISKUT TUIH3AIHNS JJOTOBOPHBIX YCIOBHH. B 3TOH CBs3M BBIIENsETCS BO3MOXKHAsI IpolIte-
MaTHKa 0(h)OpMIICHHS IOTOBOPHBIX OTHOILIECHUH B BUE CMapT-KOHTPAKTOB, 8 IMEHHO: HEOOXOIMMOCTb pa3pa-
0GOTKM MOJENBHBIX YCIOBHH Pa3lIMUHBIX JIOTOBOPHBIX (OPM M MX YHH(UKAIMS, B TOM YHCIE Ha MEXIyHa-
POJHOM ypOBHE.

Kniouesvie crosa: cMapT-KOHTPAKT, dJIEKTPOHHBIN TOKYMEHT, HU(PPOBOH TOKYMEHT, JOKYMEHTOOOOPOT, TH-
MOBOH JOTOBOP, NEKTPOHHAS OAMNCH, SIEKTPOHHBIH JOKYMEHT0000pOT, OIIOKUEHH, IU(POBU3ALH.

Beeoenue

CoBpeMeHHBIH YKJaJ OOLIeCTBEHHBIX OTHOLICHUH B pa3HbIX cdepax >KU3HEeAesSTeIbHOCTH O0IIecTBa U
roCyapCTBa B 3HAYUTEIbHON CTEIICHH OTJIMYAETCS OT TOrO, KOTOPBIN CYIIECTBOBAJ PaHee. Y CKOPEHHE TEM-
a >KU3HH, IpebsBIeHUEe TPeOOBaHUI CO CTOPOHBI TOCYIAPCTBA M CAMHX YYACTHHKOB pBIHKA K oOecrieve-
HUIO NIPO3PAaYHOCTH BEACHHUS XO3HCTBEHHBIX OIEPALi CTAIN CBOCOOPAa3HBIM MUMITYJIbCOM Ha MyTH K MOHUC-
Ky HOBBIX TEXHOJOTMYECKHX PEIICHUHN IS YAOBIETBOPEHHUS 3alIPOCOB PA3IMYHBIX CEKTOPOB 3KOHOMMKH.
CeroHs 1Moka €IMHCTBEHHO BO3MOXKHBIM PEIIEHUEM JJISi COeIMHEHHs BCEX Ha3BAaHHBIX BBIIIE yCIIOBH CTa-
HOBSTCSI pa3BUBAIOIINECS C HEOOBIKHOBEHHON CKOPOCTHIO MH(OPMALMOHHO-KOMMYHHUKAIIIOHHbBIE TEXHOJIO-
rud. Pe3ynpTar UX NpUMEHEHUs 3aMETEeH B PAa3NIUUHBIX cepax, B TOM YHCIE JOKYMEHTAIBHOIO COMPOBOX-
JICHUS1 XO3AWCTBEHHBIX OTEpaliii CyObEeKTOB MPeIPUHUMATEILCKON JeaTebHOCTH. Tak, B mocieiHee Bpe-
Msl TIPUHSITO TOBOPUTH O MPUMEHEHUH MM HEOOXOMMOCTH UCIIONIL30BaHUs B cpepe mpenanpuHIMAaTebCKO-
ro JOKYMEHT0000poTa cMapT-KOHTPakToB [1; 232], cymecTByOINX B paMKax ACLEHTPAIM30BaHHON U pac-
NpeJIeICHHON apXUTEKTyphl TeXHooruu Osokueiin [2; 458]. Takoe siBieHHE, KaK CMapT-KOHTPAKT, MpeJ-
CTaBJIsIeT CO00I HOBYIO, €Ile He MOJHOCTBIO NCCIIEJOBaHHYIO cepy, KOTopas Takke He uMeeT chopmMupo-
BaBIIETOCSl HOPMAaTUBHO-TIpaBoBoro 6asuca. IIpu 3TOM, B yCIOBHSAX TOHKH TOCYIapCTB 32 JUIUPYIOIIUE T10-
3ULIMM HA MHUPOBOM DBIHKE, MOJIYyYEHHE SKOHOMHYECKOIO, MOJUTHYECKOT0, COLMAIIBHOTO U BOGHHOTO Ipe-
BOCXO/ICTBA Hajl APYTUMH TrOCYAapCTBAMH, HEOTHEMIIEMBIM SIBISIETCS Pa3BUTHE NMPABOBOTO PETYIMPOBAHUS
MIPUMEHEHUS TEXHOJIOTHUECKUX HOBIIECTB B KOHKPETHOM AEATEIBHOCTH. YUUTBIBAS TO, YTO HAyKa SIBIAETCS
CBOETO PoJia MHKYOAaTOpOM AJISi MHOTOYMCIICHHBIX HOPM, MOJYYMBIIMX BBICOKYIO OLIEHKY KaK IPaBOBEIOB,
TaK ¥ MPAKTUKYIOMIMX FOPUCTOB, MPEACTABIAETCS CBOEBPEMEHHBIM B HAYYHBIX MCCIIEOBAHUSAX OMPEAETUTD
Te HEO0OXOIUMBIE TIPEAIOCHIUTKH, KOTOPBIE MO3BOJIAT PACIIMPHUTH 00JaCTh MPUMEHEHHSI CMapT-KOHTPAKTOB U
CZIEJAIOT ero BOCTPeOOBAaHHBIM HHCTPYMEHTOM B XO35IHICTBEHHOH IESTEIBHOCTH.

* ABrop-koppecnonaent. E-mail: mashsol@mail.ru
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npaBOBble npennocbiyik NPUMEHEeHNA CMapT-KOHTPAKTOB

Juis nocTrKeHus: STOH e B HacTosALIel paboTe B Ka4eCcTBE 3a7ay BhIICICHBI CICAYIOIUE: H3yIeHUE
CYITHOCTH CMapT-KOHTPAKTA, BBISIBICHHE COOTHOIIEHHS TaKUX MOHITHHA, KaK «3JEKTPOHHBIN JOKYMEHT» U
«urA(pOBOH TOKYMEHT», MIPOBECHIE CPABHEHHUS CMApPT-KOHTPAKTa C MHBIMH CXOXXHMH SBICHUSIMH B JIOTO-
BopHOH cdepe. JocTmkeHre Ha3BaHHBIX 3a/a4 MPEACTABISAETCS KpaiHe BaXKHBIM, TaK KaK MO3BOJHT BBbIE-
JUTH TY OTIMYUTENBHYIO 9ePTY CMapT-KOHTPAKTOB, KOTOpAsi IPEJOIIpeesieT OCOOCHHOCTH X PUMEHEHHS
1, COOTBETCTBEHHO, TIO3BOJISIET C(hOPMUPOBATH HEOOXOINMOE TTPABOBOE PETYINPOBAHUE.

B cBs3M ¢ HEOHO3HAYHOCTBIO CaMOM MPUPOABI CMapT-KOHTPAKTOB B HACTOSIEE BPEMsI OTCYTCTBYET
€AMHBIN MOAX0J K X TPakTOBaHUIO. TeM camMbIM BO3HHUKAET HEKas «KOHKYPEHIVS» Pa3INYHBbIX TOYEK 3pe-
HUS, 0003HaYEHHE KOTOPBIX MPEICTABISIETCS BAKHBIM ISl JATBHEHIIIETO PacCyKISHHs Ha 3asBICHHYIO Te-
My.

Bo-nepBbIX, CMapT-KOHTPAKT paccMaTpUBAETCsl KaK JOTOBOP B AIIEKTPOHHOM (hopMme, HCTIOTHEHUE TpaB
1 00513aTEeNHCTB 110 KOTOPOMY OCYIIECTBIISIETCS ITyTEM COBEPIICHISI B ABTOMATHYECKOM MOPSAKE UG POBBIX
TpaH3aKIMH B PacIpeeIeHHOM peecTpe IMU(POBBIX TPAH3aKIMH B CTPOTO OIPENEICHHOW UM IMOCIeI0Ba-
TEJILHOCTHU M TIPH HACTYIUICHUH OTIPEICICHHBIX UM 00CTOSTENbCTB [3].

Bo-BTOpBIX, CMapT-KOHTPAKT TPAKTYETCS KaK TEXHUYECKOE CPEICTBO UM HEKUM MPOrpaMMHBIN Ko [4;
63, 5; 22].

B-TpeTbux, cMapT-KOHTPAKT ONPENENsAIOT B Ka4eCTBE alrOpUTMHUYECKOM, CaMOMCIIONHAONIEHCS U ca-
MOJICHCTBYIOIICH KOMITBIOTEPHOH MporpaMmel [6; 36], KoTopast OTIMYAETCs aBTOMATUYECKUM HCTIOTHEHUEM
[PU HACTYIUICHHH OTPEICIICHHBIX YCIOBHI, B TOM YHCIIC 3aBUCSIIMX OT HH(POpPMAIMU BHE OyioKueiiHa [7].

B-ueTBepTHIX, CMapT-KOHTPAKT €CTh aBTOMAaTH3WPOBAHHOE CPEICTBO WCIOIHEHHS OO0S3aHHOCTEH 10
JIOTOBOPY, KOTOPBIN ObUI 3aKJIHOYCH TPAJAUIIMOHHBIM criocoOoM [8; 37]. JlaHHBIH 10IX0] MOYXKHO paccMaTpH-
BaTh B KAYECTBE OT/EIIHHOTO €IIle OAHOTO IMOAX0/1a, KOTOPBIH chopMUpoBascs Ha OCHOBaHUM a03. 2 cT. 309
I'K P®, B xoTopoii peus uaeT 00 aBTOMAaTH3UPOBAHHOM HCIIOJIHEHWH, HE TPeOyIOIeM JOTOTHUTEIHHOTO
BoJIeU3bABIEHUS cTOpoH. ConepikaHue JaHHOW HOPMBI HE OMNMCHIBAET CaMy CYIIHOCTh CMapT-KOHTpPAaKTa,
3aKITI0YAOUIYIOCS B ICLECHTPATM30BAaHHOM H paclpeelieHHOM XapakTepe pasMelneHus napopmannu. OaHa-
KO CoflepKaHHe TaHHOW HOPMBI B OOJBIIEN CTEIIEHU KacaeTcsl BOIpoca 00 MCIIOIHEHUU 00s3aTeNbCTBA, 3a-
KITIOYEHHOTO TIOCPEACTBOM CMapT-KOHTpakTa. [Ipu 3TOM CMapT-KOHTPAaKT KaK JOKYMEHT, (UKCHPYIOIINA
mpaBa 1 00s3aHHOCTH CTOPOH, B IEHCTBYIOIIEM 3aKOHOAATENBCTBE HE 0003HAUCH.

B-maThIX, cCMapT-KOHTPAKT paccCMaTpUBAETCs KakK TPaXkJIaHCKO-TIPABOBOM JIOTOBOP, KOTOPBIN O0sagaeTt
CHenu(pUIEeCKUMHU YePTaMHU.

[IpuBeneHHbIE TOUKH 3pEHUS] CBUAETEIHCTBYIOT O TOM, UYTO YUEHbIE-IPAaBOBEIbI MCIIOJIb3YIOT pa3iiny-
HbI€ KPUTEPUH TIPU HCCIIEIOBAaHUH CYIITHOCTH CMapT-KOHTPAKTA.

Memoowvl u mamepuanst

HccnenoBanre mOCTPOEHO HA MCHOIB30BAaHUM B COBOKYITHOCTH Pa3iIMYHBIX METOJIOB, IPHEMOB H CIIO-
co0OB: 0OIIIeHayYHbIE METO/IBI UCCIIEOBAaHUS (CHHTE3, CHCTEMHBIN aHAIN3 U aHAJIOTHs), a TAK)Ke CIIeLHaNb-
HbIE Hay4YHbIE METOb! (TEXHUKO-IOPUINYECKUI aHann3, GOpMabHO-IOpUANYECKUH, torndeckuii). Ocoboe
BHUMaHUE B paboTe ciefyeT OTBECTH METOLY aHallu3a, KOTOPbIM aKTUBHO HCIIONIb30BAJICS MPU HCCIEea0Ba-
HUU TOYEK 3pPEHMS YYEHBIX U TOJOXKEHHH, COAEpKaIIuXCcsi B HOPMAaTUBHBIX MPaBOBBIX akTax. Kpome Toro,
3HAYMMBIM SBJISIETCSl COYETaHUE NMPUMEHEHHSI METOJJOB aHAJIM3a U CHHTE3a, YTO 00YCIIOBHJIO MTOJIyYESHUE HO-
BOT'O, paHEE HE CYIIECTBOBABILETO 3HAHUS O MOHMMAaHUM CYITHOCTH CMapT-KOHTpakTa. CleIaHHbIe BBIBOBI
ObuTH OBI HE B MOJIHOW Mepe OOBEKTUBHBIMH U TOJHBIMHU 0€3 yueTa pe3ylbTaToB MPUMEHECHHUSI SKOHOMHYE-
CKOTO aHallu3a MpaBa, KOTOPOMY CIIEAYET YAEISITh 0c000e BHUMaHUE B CBSI3U C BHEJPEHHEM HHPOPMAIHOH-
HO-KOMMYHUKAITHOHHBIX TEXHOJIOTUH B SKOHOMHYECKYIO IESTEIbHOCTD PAa3JIMUHBIX CYyObEKTOB.

Pesynomamoi

B pamkax ucciieoBaHUsI CMapT-KOHTPAKTOB aBTOPHI CPOPMYJIMPOBAIA OCHOBHBIE MTPABOBBIC MPEATO-
CBUIKY TIPUMEHEHHS CMapT-KOHTPAKTOB, KOTOPBIE CBOJIATCS K ciemyromiemy. Hecmorps Ha pasHooOpasue
MTOJIXOJIOB K TPAKTOBAHUIO MOHATHUS «CMAPT-KOHTPAKTY, OOIIMM ]ISl BCEX SBIISCTCS yYKa3aHWE Ha TaKOW MpH-
3HaK, KaK aBTOMAaTu3alus. Peanm3anusi 3TOro mpu3HakKa B paMKax JOKyMEHTOOOOpOTa BO3MOXKHA TOJBKO
TOrJa, Korja odopmieHue ACWCTBUH CTOPOH OyNEeT MOATBEPKIAThCS JOKYMEHTaMH, COCTaBICHHBIMH B
uuppoBoi Gopme («udpoBOH AOKYMEHT)»), MPHUTOIHOW JUIS CAMOCTOSTEILHOTO BOCHPUSATHUS («UTESHUS)
3JIEKTPOHHBIMHM BBIYMCIUTEIBHBIMUA MalllMHAMHU. Pa3paboTka Takoro 1u¢poBOro JOKyMEHTa JOJDKHA OCHO-
BBIBAThCS Ha Pa3pabOTKe THUIIOBBIX YCAOBHH 11 KOHKPETHOM KOHCTPYKIIMH JJOTOBOPA.

Hcxons w3 nenu u 3aa4, UcclieoBaHue ObLIO pa3AesieHO Ha HECKOJIBKO YacTeHl.
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[Ipexae Bcero, aBTOphI 00PATHIIHCh K 00CYXKICHUIO TTOHATHS «CMapT-KOHTPAKT» KaK B HAyYHOU JIUTE-
paTtype, Tak U B HOPMATHBHOM IPaBOBOM peryiaupoBanuu. Hecmorps Ha T0, uto B 'K P® He conepxutcs
CaMoro TMOHATHS «CMapT-KOHTPAKT», OHO HaXOJWT CBOE OTPaKCHHE B HOPMATHBHBIX IMPABOBBIX aKTaX, a
TaKXKe B IOPUAMYECKUX JOKyMeHTax. Tak, B OCHOBHBIX HAalpPaBICHHUSX Pa3BUTHUS (UHAHCOBOTO pbIHKa Poc-
cuiickoit ®enepanun Ha 2024 1. u mepuox 2025 u 2026 rr., paspaboranusix barkom Poccun [9; 62], cmapr-
KOHTPAKT, WM «yMHBIIl KOHTPAKT», OMpeeNsseTcs: Kak MIu(poBOH KOHTPAKT, MIPeIyCMaTPUBAIOIINN aBTOMa-
TU3ANUIO0 UCIIOJHEHUS CIIEJIOK U TUIATEXKEH, KOHTPOJIA U y4YeTa FOPUIANYSCKU 3HAYMMBIX JICHCTBHI U COOBI-
tuit. B Konuenmumu uudposoro py6is, moAroToBieHHol bankoM Poccun”, cMapT-KOHTPaKT IMOHMMAETCS KaK
CZETKa, MCIIOTHAEMAsi aBTOMATHYECKH TP HACTYIUICHUH 3apaHee OINPEIEIeHHBIX CTOPOHAMHE YCIOBHIA.

Hcxons M3 CyTH TEXHOJOTHH pacHpelelieHHOTO PeecTpa, Ha OCHOBE KOTOPOTO W BO3HUKAET CMapT-
KOHTPAKT, AYMaeTCs, YTO CJICyeT TOBOPUThH HE TOJLKO 00 aBTOMATH3allMU KaKUX-TUOO ACWCTBUN (HANpH-
Mep, aBTOMaTHYECKH TIePeBOJ JCHEKHBIX CPEJCTB MPH COOTBETCTBHH (OpPMYJIe CMapT-KOHTPAKTa «ECIH

.., TO ...»), HO 1 00 aBTOMaTH3aIui 0(OPMIIEHHS JOTOBOPa, TO €CTh aBTOMAaTU3aIlUN IOKyMEHTO000pOTa,
KOTOPBIi SBISCTCS OCHOBOM ISl BOSHUKHOBEHUS, U3MEHEHUS U MPEKPAILEHUS MMPpaB U 00s13aHHOCTEH CTOPOH.
Taxoif moxoa 00yCIIOBJICH 3KOHOMHUYECKUMHU COOOPAKEHUSIMHU. Y BEIMUCHHUE KOJIIMYECTBA JOKYMEHTOB MPU
3aKJIFOUEHUN Pa3INYHBIX CIENOK (HAalpuMep, MPH MEePEeBO3KE TPY30B) CBHIACTENHCTBYET O TOBHIIICHUN Bpe-
MEHHOM M ()MHAHCOBOHM HArpy3KW Ha CyOBEKTHI NMPENNPUHHUMATEIHLCKOW AEATENFHOCTH MPH O0(QOpMIICHUH
JOKYMEHTOB. J1Jisi MPeoIoNICHUsT yKa3aHHOM CIIOXHOCTH, a TaKkKe ISl PallMOHAIN3AH TOKYMEHT0000poTa,
TIOBBIIIICHHS €TO MPO3PAYHOCTH TPEOYETCs €ro aBTOMATH3AIINS, YTO U SBIISIETCS OJHOW W3 33734 IIPH IIPUMe-
HEHUHW CMapT-KOHTPAKTOB.

Obcyaicoenue

PaccmoTpeB OCHOBHBIEC MOAXOIB! K TPAKTOBAHHIO MOHATHSA «CMapT-KOHTPAKT», aBTOPbI BBLACIUIN 00-
MK 17151 OONBLIMHCTBA UCCIIENOBAaHUHN MIPU3HAK, KOTOPBIN TaK MM MHAY€ OCBELIAETCSs,, @ UMEHHO: aBTOMa-
Tu3anus. [ pa3BUTHA 3TOM HJEW B JaHHOM HCCIIEIOBAaHUM CleJaHa TOIBITKA OMpeNeNnTh, KOrjna Takas
aBTOMATH3AIUs MOXKET UMETh MecTO. B 3Toil CBsI3M, onmupasich Ha psj MOJOXKEHUH, U3JI0KEHHBIX B paboTax
yueHbIX-TipaBoBeioB [10; 35, 37], aBTOpBI MPUXOOAT K BBIBOAY O TOM, YTO aBTOMATH3allUs UII CMapT-
KOHTPAaKTOB BO3MOXKHA TOJILKO Ha OCHOBaHHH MPUMEHEHUH HU(PPOBOTO JOKyMEHTa. BakHBIM TpecTaBis-
€TCsl OTMETHUThH TO, YTO MIOHUMAaHME COJAEp)KaHUs Takoro JokyMeHTa OBM He MOMKHO OTIMYATHCS OT TOTO
CMBICJIA, KaKOW OB 3aJI0KEH CTOPOHAMH, COCTABUBILIMMHM JAaHHBIN HOKyMeHT. COBpEMEHHBIE BUIBI JOKY-
MEHTOB, KOTOPbIE B HACTOSILEE BPEMS HCIOIB3YIOTCS B TOKYMEHTOO00pOTE — OyMaskHOM (OyMa>KHBIN 110-
KYMEHT) WJIM 3JIeKTPOHHOM (3JIEKTPOHHBIM JOKYMEHT) BHIaX, HE MOTYT pacCMaTpUBAThCS B Ka4eCTBE TaKo-
Boro. PemenneM B JaHHOM ciiydae OyAeT sBISATbCA IM(POBOM HOKyMeHT. Ha ceromHsmHmii 1eHb MOHATHE
«uupoBOi JOKYMEHT» HCIIONb3YETCsl JOCTATOYHO PEAKO M B OOJNBIIMHCTBE CIIyyaeB yNOTpeOiseTcs: Kak
CHUHOHUM TIOHSTHIO «3JIEKTPOHHBIN TOKyMeHT». OJIHAKO 3TO pa3HbIe MO0 CBOEMY COJEPKAHUIO TTOHATHSL.

B aT0ii cBsI3M aBTOpPHI 00paNIatoTcsi K 00CYKJSHHUIO BOMPOCA O COOTHOIIEHUH COICPKAHMS YKa3aHHBIX
BbIIIIE TOHATHH. [ToHATHE «NEKTPOHHBIN HJOKyMEHT» cofepxkuTcs B 1. 11.1 cT. 2 @3 ot 27 urons 2006 r. Ne
149-®3 «O0 unpopmanru, HHPOPMATHOHHBIX TEXHOJOTHIX U O 3alIUTe HHPOPMALMKN», B COOTBETCTBHHU C
KOTOPBIM OH OIpeJIeNisieTCsl Kak JIOKYMEHTUPOBaHHAs MH(POpMAIHs, KOTOpasi UMEET JIIEKTPOHHYIO GOopMy H,
CJIEZIOBATEIbHO, MOKET BOCIPHHUMATHCS YEJIOBEKOM C MCHOib30BaHMEeM OBM, a Takke i mepenadu 1o
MH(POPMALMOHHO-TEIEKOMMYHHUKALIMOHHBIM CETSIM MM 00pa0OTKH B HH(OPMALMOHHBIX cucTemMax. Cxoxkee
onpeaenenue aano B [OCT P 7.0.8-2013. HaumonaneHbil crangapt P®. Cucrema cranmaptoB 1mo uHMOp-
Malu, OUOTMOTEYHOMY U U3JaTeNbCKOMY Aely. Jlemonponu3BoJACTBO U apXUBHOE Je0. TepMuHBI U OIpe-
nenenus, yreepxkaeHHoM Ilpukazom Poccranmapta ot 17 oktadps 2013 1. Ne 1185—ct. Ucxons u3 npen-
CTaBJIEHHBIX Ne()UHUINHI, SIIEKTPOHHBIN JOKYMEHT MOXKET CO3/1aBaThCs U BOCIIPHHUMATHCS YEJIOBEKOM TIO-
CPEACTBOM DJIEKTPOHHO-BBIYHMCIMTENBHON TEXHUKN 0€3 KaKMX-TMOO0 CHelHualbHBIX 3HaHWH B chepe uabop-
MalMOHHBIX TEXHOJOTHH.

Onpenesnenne NOHATHA «UUPPOBOH JOKYMEHT» NMPUMEHHUTEIHHO K (OpME IPEACTaBICHHS TaHHBIX CO-
nepxurcst B CiioBape, COCTaBICHHOM B paMKax MEeXayHapoJHOTO MPOEKTa MO HCCIIEAOBAHUIO ITH(POBBIX
JOKYMEHTOB, M TIPU3HAETCS KaK HU(PPOBON KOMIIOHEHT WM TpyHia HU(POBBIX KOMIIOHEHTOB, NPEICTaBIIS-
fom1ast co00ii 3amrch, OCYIIECTBICHHYIO OCPEICTBOM LHU(POBOTO KOAUPOBAHHUS — C MCIOJIB30BAHUEM [IHC-
KPETHBIX YUCJIOBBIX 3Ha4YCHUU (TakuxX Kak ABomvHOE 3HadeHue 0 u 1), a He HEMPEepBIBHOTO CIEKTpa 3Hade-
HUI (TaKUX KaK Te, KOTOpbIe TeHEPUPYIOTCS aHAJIOr0BO# crctemoit) [11].

* TekcT JOKYMEHTa NPHUBEJEH B COOTBETCTBUH ¢ MyOuKamueil Ha caiite http://www.cbr.ru/ mo cocrosuuio Ha 08.04.2021 r..
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B Mexnynapoanom crangapte 1SO 14641 «YnpaieHue 31eKTPOHHBIMU JOKyMeHTaMu. Pa3paboTka u
9KCIUTyaTalsd MH(QOPMAIMOHHON CHUCTEMBI AJIi OOECHEeUeHHsS COXPAHHOCTU 3JIEKTPOHHBIX JOKYMEHTOBY»
ykasbiBaetcs, uto mudposoii mokyment («digital documenty) — sto mudpoBoe npencraBieHrHe KOHTEHTA,
KOTOPBI XpaHWUTCS U YNpPAaBISEeTCs B SJIEKTPOHHOM BHJE. JIOKYMEHT MOXKET OBbITh M3HAYajJbHO CO31aH B
urdpoBoM (dopMaTe MK MPeoOpa3oBaH U3 aHAIOTOBOTO JOKYMeHTa B Iu(poBoii popmar (To ects omudpo-
BaH). IIpu sTom mudpoBoit hopMaT JOKyMEHTa CIEAyET TPAKTOBATh KaK KOJUPOBaHHUE IIIPPOBOTO 0OHEKTA,
OTIpEeIISIoNIee CHHTAKCUYECKHE U CEMAaHTHYECKHE MpaBuiia 0TOOpaXeHUsT U3 UHPOPMATMOHHON MOJEN B
0aiTOBBIN TTOTOK M OOPATHOTO OTOOpaXKEHUsS M3 3TOr0 0AHTOBOTO MOTOKA OOPATHO B MCXOJIHYIO MH(OpMa-
LUOHHYIO MOJIEIb.

[IpuBenenHsle onpeneseHus CBUACTENBCTBYIOT O TOM, YTO 3JICKTPOHHBIH AOKYMEHT W LU(POBOH H0-
KYMEHT UMEIOT CYLIECTBEHHbIEC Pa3Inius, KOTOPhIC MPEAONPEACIIIOT BECh ITOPUTM paboTHI C TAKOTO poja
JnokymMeHTamMu. HecMOTpst Ha TO, Y4TO 3JIEKTPOHHBIM JOKYMEHT M3HAYaJIbHO CO3JIAaeTCs B JICKTPOHHOU (hopme
0e3 mpeaBapUTEIbHOTO JOKYMEHTHUPOBAHUS HAa OyMa)kKHOM HOCHUTENE, OH IpeIHa3HAaudeH Uil BOCHPUATHS
YeJIOBEKOM M ero 00pabOTKH HEMOCPEICTBEHHO YeJIOBEKOM (HaIpUMep, IOPUCTOM B Iporecce paboTsl). B
CBOIO ouepelib, HUPPOBOH TOKYMEHT HANpaBiieH Ha MCKIIOUEHHE yJacTus YeiloBeka B padote ¢ HuUM. OH u3-
HaYaJIbHO TIpeIHA3HAYEH /ISl BOCIIPHUSTHA U ero 00paboTku camoit DBM.

Tem caMbiM TSt GYHKIMOHUPOBAHUSI CMApT-KOHTPAKTOB HEOOXOAUM HE MPOCTO IOPHINYECKUIA 3HAUH-
MBIl TOKYMEHT, KOTOpPBIi paBHO3HAu€H AOKYMEHTY Ha OyMa)KHOM HOCHTENE, HO CYHICCTBYIOIIUIA B dIIEK-
TPOHHOU (hopMe U MOANMMCAHHBIN KBaTU(UIIMPOBAHHON AIMEKTPOHHOH moamuckio (cT. 6 @3 ot 6 anpens 2011
r. Ne 63—-®3 «O06 3MeKTpOHHOM MOANKCHY), @ JOKYMEHT, BOCTIpHHIMAaeMblii DBM, KOTOpBIf MOKHO HCIIONb-
30BaTh B paMKax MPUMCHCHUA TCXHOJIOTUN I/IHTepHCT Bemef/'l.

Hcxons u3 M310)KEHHOT0 BBILIE U CYTH CAMUX CMapT-KOHTPAKTOB, TOIBKO HU(PPOBOM TOKYMEHT MOXKET
MIOJTHOCTBIO COOTBETCTBOBATH TEM TEXHOJOTMYECKHM TPEeOOBaHMUIM, KOTOpBIE IOJpa3syMeBaeT HOJ cOoOOoi
CMapT-KOHTPAKT.

OCHOBHO¥ Tp00JIEMOM B 3TOW CBS3M SIBJIACTCS TO, YTO CO3/IaHUE ITU(PPOBOTO TOKYMEHTA IPEICTABIISACT-
Csl KpailHe CIIOKHBIM JJIS1 CJIOKUBILIECHUCA Ka3yMCTUYHOM CHCTEMBI IOCTPOEHUs1 1oroBopoB. Kpome Toro, kBa-
HI/I(I)I/IKaHI/Iﬂ CYIIECTBYIOIIUX HOPUCTOB HE COOTBETCTBYCT TCM TpC6OBaHI/IﬂM, KOTOPLIC MPEABABIAIOTCA CHU-
CTEeMOW NMPUMEHEHHUS CMapT-KOHTpakToB. JIuma, crocoOHble paboTaTh ¢ HUPPOBBIM IOPUIUIECKUM JOKY-
MEHTOM, IOJDKHBI HE TOJIBKO BJIaACTh IOPUANYECKUMH 3HAHUSMHU, HO U UIMETh COOTBETCTBYIOIIEE 0Opa3oBa-
HUe B cepe MHYOPMAMOHHBIX TeXHOIOrHH. OIHaKO B HACTOSAIIEE BPEMS TAKOTO POAA CHELUAIUCTBI — 3TO
OoJbIIast PeIKOCTh U, CKOpee, UCKITFOUSHHE U3 TPABHJI FOPUIUIECKOTO PHIHKA.

OOBEKTHBHO CYLIECTBYIOIIAS VI IOPUCTOB MpobjeMa MOHUMAaHUS S3bIKa MPOrpaMMUPOBAHMS, HAa KO-
TOPOM COCTABIISIIOTCSI CMapT-KOHTPAKTHI, PEIIAeTCs ITyTEeM MPUBJICYEHUS K UX COCTABIICHHUIO, IOMUMO IOpU-
CTOB, TaKXC€ M IMPOrpaMMHUCTOB, BJIAACIOINHNX A3BIKAMU MPOTrpaMMUPOBAHUA, MO3BOJAIOUNIMMH CO34aBaThb
CMAapT-KOHTPAKTHI C UCIOJIB30BAHUEM TCXHOJIOTHU 6J]OK‘I€I>'IH. B HacToAIIEC BPEMs IIPU HAIIMCAHUU CMapT-
KOHTPAaKTOB C TOKEHAMH NPUMEHSETCS HECKOJIBKO SI3BIKOB MIPOrpaMMHUPOBaHUs, Hanbosee BOCTpeOOBaHHBIM
U3 KOTOPBIX CrelHanicTbl Ha3biBatoT si3bIk SOlidity. IIporpaMMHUCTBI OOBSCHSIOT €ro BBIOOP HATMYHUEM JI0-
CTYIHBIX JiJIs1 Pa0OThI OMOIMOTEK U TOKyMEHTAIUH [ 12], HO3BOJISIONIMX CO3/1aBaTh HOBBIE CMApT-KOHTPAKTHI
C TOKEHaMH, UCIIOJIb3Ysl CYIECTBYIOIINE HapaOoTKu. TeM caMbIM MOXKHO TOBOPUTH O TOM, YTO KOHCTPYUPO-
BaHHE JOKYMEHTOB MCIOJb3YyeTCS THIM3ALMA YCIOBUH. CMapT-KOHTPAKTHl C TOKEHAMH HEJIb3S B MOJTHOM
CMBICIIE OTHECTH K FOPUINYECKAM KOHTpakTaM. [Ipobnema st HamucaHus TOCleHUX B GopMe muppoBbIX
JOKYMEHTOB 3aKJII0YaeTCsl B HEOJHO3HAYHOCTH FOPUANYECKUX (OPMYIMPOBOK U HEBO3MOXKHOCTH 3apaHee
OIIPEIENIUTh B CMapT-KOHTPAKTEe BCE PUCKH, KOTOPbIE MOT'YT MOBJIHATH HA €ro MCIOJHEHUe B Oymymem. 3a-
KOHOJATEJIbCTBO Ha JIAaHHBI MOMEHT HHUKAaK HE paspelaer 3TH Borpockl. B Poccun, kak 1 B Jpyrux cTpaHax,
HET MpPaBOBBIX OCHOB IPUMCHCHHSA CMapT-KOHTPAKTOB. CymeCTBy}omaﬂ HCONPEACICHHOCTh B ITIOHUMAaHUHU
CMapT-KOHTPAKTOB KaK CO CTOPOHBI TOCYAAPCTB, TaK M IOPUANYECKOTO COOOIIECTBA B YCIOBUSIX HU(PPOBHU3a-
LMK SKOHOMHKHM 3aCTaBJISIET UCKATh MyTH PEeIIeHUs] JaHHON MPOoOJIeMBbl PH OTCYTCTBUHU 3aKOHOJATEIHHOTO
perynupoBanusi. OJHAM H3 BO3MOXHBIX BapUAHTOB €€ pEIIeHHS MOXET CTaTh pa3padoTKa cMapT-
KOHTPAKTOB I10 OTJIEJIbHBIM JIOTOBOPHBIM KOHCTPYKLUSM B BuAe Hporpamm it 9BM, OTKpBITHIX AJIs1 CBO-
O6oxHoro nocryna. Jns ux npuMeHeHus He00X0AUMO OyAET TOJIBKO YCTAHOBUTH HEOOXOAMMYIO IPOrpaMMmy,
OIIaTUB pa3paboTYMKaM IMPaBO Ha ee HCIONb30BaHUe. Takol MOJX0J| MOTpeOyeT MPOBEICHUS HCCie0Ba-
HUM 110 CTaHAapTU3alUN JOT'OBOPHBIX yCJ'IOBI/Iﬁ CMapT-KOHTPAKTOB U CO3AaHHA IIPaBUJI X UCIIOJIL30BAHUS.
B cBs3u ¢ Tem, 4TO cMapT-KOHTPaKThl MUIIYTCsA B BUAE mporpamm uisi OBM, onpezneneHHbIe TPyAHOCTH
O00BEKTUBHO OyAyT CYIIECTBOBAThH MPH MEPEBOAE yCIOBHIA OTACIBHBIX TUIIOB JOTOBOPHBIX KOHCTPYKIIMH Ha
SI3BIK MTPOTPaMMHUpOBaHus U 00paTHO. CKopee Bcero, JUIst 3TOro OyaeT HeoOXo[uMa MOMOIIb IKCIIEPTOB, 00-
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JAJAOIINX CIEeIMATbHBIMU 3HAHUSAMU U KBaTU(PUKAIMCH. YUYUThIBass 0COOCHHOCTH PETyIMPOBAHUS OT/ACITh-
HBIX THIIOB JOTOBOPHBIX KOHCTPYKIHHU, Takas paboTa MoTpedyeT TIaTelsHOW MpopadoTKu (HhOpMYIHPOBOK
MOJIETTFHBIX JIOTOBOPHBIX YCJIOBHUA M OTMPEIEIICHUSI COOTBETCTBHS MIX CONEPKaHUS, IPUTOTHOTO JUISI BOCIIPH-
STUST YEIIOBEKOM, CoJiep KaHuIo, BociipuHuMaeMbiM DBM. Ocoboiif mpobieMoii cTaHeT yHUPHUKALINS CMapT-
KOHTPAKTOB U TPUHATHE €IUHBIX MPABWI UX IPUMEHEHHS HE TOJIHKO B HAIIOHAIBHOM, HO M B MEXKyHAPO/I-
HOM MacmTabe. Bmecte ¢ Tem cieayer OTMETHTh, YTO caMa 1Mo cede padoTa 1Mo TUIHU3AINH JOTOBOPHBIX
YCJIOBUH HE SIBIISICTCA Y€M-TO HOBBIM JJISl FOPUANYECKOro coolmiecTBa. B ropuandeckoil Hayke U MpaKTUKe
CYIIECTBYIOT MOAXOB! K MOHUMAHUIO PABOBBIX OCHOB JUISI MCIIOJIb30BaHMsI MOAEIBHBIX JOTOBOPHBIX KOH-
crpykimii [13; 61-69, 14; 224-244]. PazpaboTaHHbIe THIIOBbIE POPMBI JOKYMEHTOB B OyMa)KHOM U B JICK-
TPOHHOM BHJI€ IMPOKO IIPHUMEHSAIOTCA KaK Ha YPOBHE HAIMOHAJIHHBIX MIPABOBBIX CHCTEM, TaK U B MEXKIyHa-
poaHoMm MacmTabe. [Ipudem 3To KacaeTcs He TONBKO CaMHX JOTOBOPOB, COAEPIKAIUX COTIaCOBAHHBIE CTO-
pPOHaMU yCJIOBHSA, HO ¥ Pa3IUYHBIX JOKYMEHTOB, QUKCHUPYIOIIUX HCIIOJIHEHUE TOTOBOPHBIX 00S13aTEIBCTB.
Hudpopmzanmst 5KOHOMUKH Tprana oco0oe 3HaYeHHE MPoOieMe HCITOF30BAaHUS THITOBBIX JIOKYMEH-
TOB MPHU OPOPMIICHUU JOTOBOPHBIX OTHOUICHHIA B MPEITPUHUMATEIIBCKON JIEATSILHOCTH. BhUIM TOBBINIECHBI
3aKOHOJaTeNbHbIE TPeOOBaHUs K COOMOCHNIO (POPMBI CHIEIOK, 6€3 KOTOPBIX JOKYMEHT, COAepKAILINH ycIIo-
BHSA CJIENIKH, HE IPHOOpeTaeT ropuandeckoit cmisl. Tak, @enepansubiii 3akoH Ne 402-@3 ot 6 nexabps 2011
r. «O OyxraiarepckoMm yudetre» (cT. 9) 00s3al IOPUINIECKHE JIMIA JTOKYMEHTUPOBATh (PaKkThl XO35HCTBCHHON
JKU3HU IOPUAUYCCKUX JIMI ITYTEM COCTABJICHUA NICPBUYHBIX YYETHBIX JOKYMCHTOB C CO6HIOI[€HI/ICM Tpe6OBa-
HUH 10 uX conxepkanuto. COriacHO 3aKOHY, MEPBUYHBIE YUETHBIC JOKYMEHTH MOTYT COCTAaBIATHCS KaK Ha
OyMa)XHOM HOCHUTEIIe, TaK U B BUJE IJIEKTPOHHOTO JOKyMeHTa. ClelyeT OTMETHTh, YTO 3aKOH O OyXydere He
HCTIONB3YET MOHITHE «IU(PPOBON JOKYMEHT», OTHAKO HE COACPKUT 3alpeT Ha MCIOIb30BaHUE TOKYMEHTOB
B 1u(poBOil PopmMe, UTO HAMIPAMYIO KacaeTcsi CMapT-KOHTPaKkToB. CKopee BCETo, 3TO CBA3aHO C OTCYTCTBHEM
MIPAKTUKU MMPUMEHEHHUSI CMapT-KOHTPAKTOB B MPEANPHHUMATEIHCKON JEATENBHOCTH. BMecTe ¢ TeM, mpume-
HeHHE MH()OPMAIIMOHHBIX TEXHOJOTHI MOCTaBUT BOMPOC 00 WX HCIIONB30BAHWH, BOSMOXKHO, YK€ B Helaje-
KoM OyaymeMm. OnpeneneHHyIo pojib B MPOABKECHUN HU(PPOBU3ANNN OTHOILICHHH YK€ CHITPaio MCIOIb30-
BaHHE 3aKOHA 00 >IIEKTPOHHOHN MOAIMCHU Ha AIIEKTPOHHBIX JOKyMeHTax. [IpuMeHeHue 3eKTPOHHBIX TIO/IITH-
ceit (OI1) cBs3aHO ¢ MACHTU(UKALIMEH JTUIA, TTOITUCABIIETO JOKYMEHT, M MPUIAHUEM FOPUIHMUSCKON CHIIBI
TakuM JoOKyMeHTaM. Kak mu3BectHo, ycrieHHas DIl uaeHTuGUIMpYyeT MOANUCAHTa ¢ IIOMOIIbIO UCTIOIh30Ba-
HUs kpunrorpaduyaeckux cpencts. OHa TakkKe 3alWIaeT JOKYMEHT OT M3MEHEHUH, YTO SIBIISIETCS TaKKe
OJTHUM W3 TIPEUMYIIECTB MPUMEHEHHUS TEXHOJOTHH OJIOKYEWH MPU COCTABIICHHUH CMapT-KOHTPAKTOB. BriOop
TOTO WJIM WHOTO BHJA TMOJIKMCH Ha JJIEKTPOHHOM JOKYMEHTE 3aBUCHT OT TPeOOBaHUI 3aKOHOAATENHLCTBA,
WJIH, €CJIA TaKuX TPeOOBaHHWU HET, TO OT COTJameHus cTopoH. [IpuMeHnTenbHO K mH(POBBIM JOKYMEHTAM
OyZeT BO3MOXKHO HCIOJB30BaHKE TOJBKO YCHIIEHHOW TOJINCH, YYUTHIBAS KPHUNTOTPAQUUECKUN XapakTep
3aIicell B CHCTEMax paclpe/ieIeHHOTO peecTpa. B aToli cBsizu He OyaeT mpoOiieMbl B JIOCTH)KEHUH COTJIA-
HIEHUS] CTOPOH 00 MCIOJIb30BAHUH TOTO MJIM MHOT'O BUJIa MOJIIHMCH, HO OCTaHEeTCs MpobdieMa HeoOX0JMMOCTH
JOCTHKEHUS COTJIAIICHUST MEXAYy CTOPOHAMH CMapT-KOHTpakTa 00 WCIONB30BaHUU MPOodopM cMapT-
KOHTPakKTOB. B TOM ciryuae, eciii CTOpOHBI CMapT-KOHTPAKTa OyAyT COTJIACHBI Ha WCIOJB30BAaHNE KOHKPET-
HOW TIPO(QOPMBL, UM OCTAHETCSI TOIBKO BHECTH B HEE CBOM PEKBU3UTHI. Ecin oiHa U3 cTopoH mim 00e cTopo-
HBI 3aXOTST BHECTH B YCIIOBHSI CMapT-KOHTPAKTa JOTOJIHEHHS, HE MEHSIOIINE CYIIECTBEHHO €ro YCIOBHSA,
3TO TaKke He OyJIeT CUMTATHCS OTKAa30M OT HCIIOJIb30BaHUS KOHKpETHOW mpodopmbl KoHTpakTa. OmHAKO
MOJKET BO3HUKHYTH CIIOp MEXJY CTOPOHAMH 00 MCIIOIH30BAHUM TOHM MM HHOW MPOQOPMBI, MOCKOJIBKY Kak-
Jiast U3 CTOPOH MOJKET MPEJIOKUTh UCIIONIL30BaTh CBOIO MpodopMy. B 3Toil cuTyanmnm cMapT-KOHTPaKT He
OyZeT cunuTaThCsl 3aKIFOYSHHBIM JIO TEX MOP, MIOKa MEXITy CTOPOHAMHU HEe OYJET JOCTUTHYTO COOTBETCTBYIO-
miee cornamenue. [Ipo6iema Beibopa podopMbl CMapT-KOHTPAKTA BBI3BIBAET HEOOXOIUMOCTH JOCTHKEHUS
MEXIy CTOPOHAMH COTJIAIIEHUs] 00 HMCIOIb30BAHWU TOW WIIM WHOW MPOrPaMMBI CO CMapT-KOHTPAKTOM B
nporecce UGPOBOro B3auMoAeHcTBUA. Takoro poaa corfalmeHus MPUMEHUTENBHO K 3JEKTPOHHBIM JIOKY-
MEHTaM YK€ ceiiyac MIMPOKO paclpoCTPaHEHbl Ha MPAKTUKE B CBA3M C MEPEXOAOM Ha DJIEKTPOHHBIN JTOKY-
MeHT0000poT. LdpoBoii TOKyMEHTO0OOPOT BBI30BET HEOOXOJMUMOCTD OTIPEENICHHsT BCETO KOMILIEKca J0-
KYMEHTOB, 00€CIIeUHBAIOIINX UCIOJTHEHNE CMapT-KOHTpakToB. CornameHne He moTpedyeTcst B TOM ciydae,
€CIIM JOKYMEHTOOOOPOT 10 CMapT-KOHTPAKTY OyAET ONpeAeieH HOPMAaTUBHO, YTO OyJeT 00sI3bIBaTh CTOPO-
HBI K ero npuMeHeHnto. Ceiyac Takue (popmaTthl 3JEKTPOHHOTO B3aMMOACHCTBUS MCTIONB3YIOTCA, HAIIPUMED,
Ha TpaHcnopte. Tak, B 1. 1 cT. 8 @3 ot 8 HOsA6pst 2007 1. Ne 259—-D3 «YcraB aBTOMOOUIBLHOIO TPAHCIIOPTA U
TOPOACKOT0 Ha3€MHOTO AJIEKTPUYECKOTO TPAHCIIOPTa» YCTaHOBJIEHO, YTO (hopMa TPAHCIIOPTHON HAKJIaTHON
u (GopMaT DIEKTPOHHOW TPAHCIIOPTHON HAaKIAIHOW OMNpeelstoTcs HopMaTuBHO. CyIIeCTBEHHYIO pOIib B
OMNpPECCHUH TUIIOBBIX (DOPM UIPaeT HAJIOTOBOE 3aKOHOAATEIbCTBO. CKOpee BCEro, TUIIH3AIMs OTHOIICHUH
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B YCJIOBHAX IU(POBOH SKOHOMUKH COKPATUT BO3MOKHOCTh BapUAaTUBHOCTH IMOBEICHUS YYaCTHUKOB 3KOHO-
MUYECKUX OTHOIICHHUH, HO a0COMIOTH3UPOBATH 3TOT MPOIIECC HElb3sl, TTOCKOJIBKY OH 3aTparuBaeT OCHOBOIIO-
JIATaoIIyT0 MPOOJIeMy CBOOOBI BOJIM CTOPOH JIOTOBOPA.

Buisoowi

[IpencraBienHoe wccienoOBaHUE SIBISICTCS JIMITL HAdalaoM B cepe pa3BUTHS OCHOBHOW KOHIIETIIHH
TAHHOHW CTaThU. ABTOPBI, HCTIOIB3Ys 3HAUHTEIbHBIE HAPaOOTKH MPEIIECTBEHHUKOB B chepe MUCCIeq0BaHUs
CMapT-KOHTPAKTOB, MOAUYEPKUBAIOT KIIOUEBON MPU3HAK CMAPT-KOHTPAKTA, KAaK aBTOMATU3UPOBAHHOCTE. O/1-
HAaKO MPEIIOCHUIKON TaKOM aBTOMATU3UPOBAHHOCTH MOXKET OBITh TOJILKO CO3J[aHHE TUITU3UPOBAHHBIX YCIIO-
BHI JI0TOBOpA, HAIEAIINX CBOE BOILIONIEHHE MCKIFOYUTENHHO B MU(YPOBOM JTOKYMEHTE KaK €IMHCTBEHHOW
Ha CeTONHAIIHHNA JeHb (popMe NOKyMeHTa, BocnpuHuMaemMoM OBM 6e3 ydyactus yemoBeka. Takoil moaxon
MOJXKET TOCITYXHTh Pa3BUTUEM TEOPHUU IH(PPOBOrO JOKYMEHTOOOOPOTa M CTaTh OCHOBOW ISl pa3pabOTKU
MIPaBOBOTO PETYJIMPOBAHUS MPUMEHEHUS IH(PPOBOTO TOKYMEHTA M Pean3aiyl UPPOBOTr0 JOKYMEHTO000-
poTa B IIENIOM.
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M.A. baxuna, E.II. lllekounxuna

CMmapT KejiciM-IapTTapabl KOJJIaHYABIH KYKBIKTBHIK CaJl1apJapbl

«CMapT KenmiciM-IapT» TepMHHI oTe keH Tapaira. OJ TeK FhUIBIMHU 91e0ueTTep/ie FaHa eMec, HOpPMaTHBTIK-
KYKBIKTBIK aKTiIep/ie e, COHIai-aK MapTTap/sl )kacay KesiHae Taxipubene ne KonmaHbuiaasl. Anaina, Oy
YFBIMJIBL aHBIKTay/a OipbIHFall Ke3Kapac *kKOK. 3epTTeydiH MaKcaThl — CMapT KeNiCiM-IIapTTap/Abl aHbIKTai-
TBHIH 3aMaHay! MiKipyepae Ke3aeceTiH Herisri Macernenepai Oemin kepcery. Ocsl MaKcaTKa XKeTy YIIiH Maka-
Jama «cMapT KeNiciM-IIapT» TEPMUHIH TYCIHAIPETIH HETi3ri Ke3Kkapactap TangaHFaH. CMapT KemiciM-
IIAPTTHIH HETi31H/Ae He XaTKAaHbIH TAJKbUIAH OTBIPHIIN, aBTOPIAP «IIEKTPOHABIK KYXKAT» MeH «IU(PIBIK KY-
JKaT» YFBIMIAPBIHBIH apaKaThIHACKIH 3epTTEreH. MakalaHbIH OChl OdiriHae CMapT KelmiciM-IIapT Kasipri ya-
KbITTa Oenrini Oip AaMy KapKbIHBIH aJFaH 3JEKTPOHABI KY>KaTThl eMecC, IIU(PIIBIK KYKATThl KOJIJaHYAbl KO3-
Jelni gereH KOPBITBIHIBI XKacalasl. Omici: 3epTTey JKYprisy Ke3iHje >Kalllbl FRUIBIMA (Tajjay, CHHTE3, CH-
naTTama), JKeke FhIIBIMU TaHbIM 9IiCTepi, COHAAIl-aK ITOHAPAIIBIK TOCL, OHBIH IIMIiH/AE calaapajbIK TCLT KOJI-
naasuasl. COHBIMEH KaTap, KYKBIKTBIK-9KOHOMHKANBIK Talay Tocul maiinamansuiasl. Hatmkeci: Makanana
CMapT KeNiCiM-IIapTTapAbIH MOHJIK Ma3MYHBIH KapacTBIPY/IBIH XKaHa TCUI yChIHBUFaH. Herisri KopeIThIH-
Il CMApT-KeMiCIMIIAapTTHIH MIAPTTHIK TaJanTapbl TUITEHIIPYTre HETi3Ie/reHi Typasl epexe OOIysl Kepek.
OchiFaH GainaHBICTBI MIAPTTHIK KATHIHACTAPABI CMApT KeMiciM-IIapTTap TYpiHAE PICciMAEYAiH BIKTUMAN Mo-
ceneliepi aHBIKTAJFaH, aTal alTKaHIa, SPTYPJi MAPTTHIK HBICAHAAPIBIH, COHBIH iIIiHAE XaIbIKapaJbIK JACH-
reiige, MOAEIbIIK TaJaNTapblH 931piey KaKETTUIIr koHe oJapAbl Oipi3IeHIipy.

Kinm ce3dep: cMapT KeliciM-IIapT, AEKTPOHABIK KYKaT, MUPPIBIK KYKaT, KY)KAT aifHAIBIMbI, TUITIK IIapT,
3NEKTPOHIIBIK KONTaHOa, 3JICKTPOH/IBIK KY)KaT alfHaIBIMBI, OJIOKYCHH, UG PIaHIBIPY.

M.A. Bazhina, E.P. Shchekochikhina
Legal Prerequisites for the Use of Smart Contracts

The term “smart contract” has become quite widespread. It is used not only in scientific literature, but also in
normative acts and in practice when concluding contracts. However, there is no single approach to the
definition of this concept. The purpose of the study is to highlight the main problems that exist in modern
approaches to the definition of smart contracts. To achieve this goal, the article considers the main
approaches to the interpretation of the term “smart contract”. This part of the article concludes that a smart
contract involves the use of a digital document rather than an electronic document, which has now gained
some momentum of development. Discussing what lies at the heart of a smart contract, the authors consider
the correlation between the concepts of “electronic document” and “digital document”. Methods: in
conducting the research the general scientific (analysis, synthesis, description), as well as interdisciplinary
approach) and private-scientific methods of cognition, including the interdisciplinary one, and economic
analyze of law were used. Results: the article presents a new approach to the consideration of the essential
content of smart contracts. As the main conclusion it is necessary to point out the position that the smart-
contract is based on the typification of contractual terms. In this connection the possible problems of
registration of contractual relations in the form of smart-contracts are highlighted, namely: the need to
develop model conditions of various contractual forms and their unification at the international level.

Keywords: smart contract, electronic document, digital document, document flow, standard contract,
electronic signature, electronic document flow, blockchain, digitalisation.
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Koncturynnonaansm u cyae0Hbli KOHCTUTYHHOHAAN3M B PecnyOiuke Ka3zaxcran:
HCTOKH M COBPEMEHHOCTh

B craTbe nmpuBesieH HCTOPHKO-MIPABOBOII aHANN3 BOIIPOCOB 3aPOXKICHHUS M CTAaHOBICHUS] HHCTUTYTa KOHCTH-
TynuoHanusma B PecrryOnike KasaxcraH, COOTHOIICHHS! KOHCTHTYLIMOHAIM3MA U CyIeOHOTO KOHCTUTYLIHO-
HaJIM3Ma, POJIM MHCTUTYTA KOHCTHTYIIHOHAIM3Ma B IIPABOBOM PETYJIHUPOBAHUH OOIECTBEHHBIX OTHOLICHHMI.
ABTOpaMH TIO3TAaITHO PACCMOTPEH COBETCKHI ONBIT PAa3BUTHSl KOHIENIMH KOHCTHTYIIHOHAIN3MA, TPOBEICH
CPaBHUTENBHBIA aHAIN3 KOHCTUTYIIMOHHBIX HOPM COBETCKOTO IIEPHUOJa Ha MPEAMET BBIIBICHHS CXOACTBA U
pa3nuuus ¢ COBpEMEHHOU maeel KoHCTUTyHoHamu3Ma. Hecmotps Ha To, yto B CCCP KoncTuTyrus oGna-
Jlana BBICIIEH IOPHANYIECKON CHIIOH, He MPeACTaBIsIeTCS BO3ZMOXKHBIM TOBOPUTH O HAJMIMU KOHCTUTYLIMOHA-
mm3Ma B pecnyonukax CCCP, mockoibKy OCHOBHBIMHU IIGHHOCTSIMHA KOHCTHUTYLIMOHAIN3MA SIBIISTIOTCS IIpaBa U
cBOOOJIBI UENIOBEKA B YCIOBHUSX Pa3yMHOTO TOCYAapCTBEHHOTO HeBMemaTenbcTBa. Ha ocHOBaHME Hccieno-
BaHWSI MHOKECTBA MHEHUH 3apyOS)KHBIX M OTECUECTBEHHBIX HCCIIEOBATENIed OTHOCUTEIBHO OHATHS KOHCTH-
TYIIHOHAIM3Ma aBTOPHI NPHIILIN K CICIYIONMM BEIBOJAM, U3JIOKEHHBIM B HacTosmiel cratbe. Crenyer pas-
JIMYaTh MOHITUS «KOHCTHTYIIMSD) U «KOHCTHTYIIMOHAN3M». [locnenuee siBisiercs: 6osee NIMPOKUM ITOHATHEM
U rojpa3ymeBaet coboit popMupoBaHe KOHIENIMHA KOHCTUTYIINH, 00ecTieyeHne B3aNMOCBSI3M KOHCTHTYIINU
U TPaBONPHMEHUTEINILHBIX TpoIieccoB. [IoHATHE CyeOHOr0 KOHCTHTYLMOHAIM3MA SIBIISIETCS TIPOM3BOIHBIM
OT MOHSATHUS «KOHCTUTYIHOHAIN3M» U MPEACTABIsET cO00i COBOKYITHOCTh PEIIEHHH OpraHa KOHCTHTYIHOH-
HOTO KOHTPOJIS TI0 BOIPOCAM, KaK NPaBHJIO, KACAIOIIUXCS COOTBETCTBUSI T€X WIIM MHBIX 3aKOHOJATEIBHBIX
HOpM nonioxkeHussM Koncrutynuu. OcoOyro poiib B pa3BUTHH CYyACOHOTO KOHCTHTYIIHMOHaNM3Ma B Pecry0Omm-
ke Kazaxcran urpaer Koncruryunonssiii cyn Pecnyonukn Kazaxcran, gesTenbHOCTh KOTOPOTO HE OTpaHH-
YHBaeTCst 00ecIeYeHHEM 3alllUThl OCHOB KOHCTUTYLIMOHHOTO CTPOS, IIPaB ¥ CBOOOJ YeIOBeKa U IpakIaHNHA.

Knrouesvle cnosa: KOHCTUTYLIMOHAJIN3M, Cy;‘:[e6HLIfI KOHCTUTYUMOHAJIU3M, KOHCTUTYILIUA, KOHCTI/ITyL[PIOHHBIﬁ
CyA, OpraH KOHCTUTYLIUOHHOT'O KOHTPOJIA, BerOBHLIﬁ Cy)], KOHI WA, Cyﬂ€6Haﬂ BJIaCThb.

Beeoenue

JeduHUIMS «KOHCTUTYIIHOHATIM3MY, UCXOJAINAsi U3 POJIOBOIO TEPMHUHA «KOHCTHUTYIHS», OEpeT cBOE
Haydaio co BpeMeH npuHsatis Konctutyuu CIIA 1787 rona, korna e€ pa3paObOoTUMKH YKa3bIBaJld Ha BEPXO-
BEHCTBO KOHCTUTYIIUH HaJl 3aKOHAMH W WHBIMH 1paBoBbIMU akTamu [ 1; 370]. Jlaypeatr HobeneBckoii mpemun
@. Xaiiek mucai, 4yTo «koraa MOHTECKbE U OTIIBl aMEPUKAHCKON KOHCTUTYIIMH, OCHOBBIBAsSICh Ha ONbITe AH-
TIIUH, CPOPMYITHUPOBATH KOHIETIINIO OTPaHHYNBAIONICH KOHCTHTYIIMH, TO OHH TEM CaMbIM YCTaHOBHIIH MO-
JIeJb, KOTOPOI € TeX TOp ClieyeT TubepaIbHblii KOHCTHTYIMOHATI3MY [2; 20].

CoBeTckuil Ucce10BaTeNb TOCYAaPCTBEHHOIO IpaBa OypKya3HbIX rocynapcts A.A. MumuH orMeya,
YTO 3Ta A0XA XapaKTEPHU3yeTCsi BOSHUKHOBEHHEM 0CO0O0T0 BUIA MPABJICHMUS, OTPAHUYCHHOTO PaMKaMy KOH-
CTUTYIIIOHHBIX HOPM, YTO B MOCJIEAYIOIIEM JIETJIO B OCHOBY (DOPMHPOBAHMS M WHCTHTYIIMOHAIN3ALUN KOH-
LENIUN KOHCTUTYLMOHAIN3MA. ABTOp CIIPaBEAJIMBO YKa3blBaJl HA UCTOPUUYECKYIO NMPOTPECCUBHOCTh HACH
KOHCTUTYIIMOHAJIM3Ma B Kau€CTBE HEOThEMJIEMOI'0 IEMEHTa KaK caMoro OypKya3HOI'o rocyJapcTBa, Tak U
OyprKya3HBIX JE€MOKPAaTHUECKUX IIeHHOCTed [3; 67].

[To muenuro U.A. AnebacTpoBo#, K UUCITy KJIACCHYECKUX MPUHIUIIOB KOHCTUTYLIMOHAIN3MA, JIETIINX B
OCHOBY (hyHIaMEHTa MEPBBIX KOHCTUTYLHH, OTHOCATCS TAKUE OCHOBOIOJIOTAIOIINE MPABOBBIC NMPHHLUIIGL,
KaK MpHU3HAHWE W OXpaHa YaCTHOW COOCTBEHHOCTH, HEOTUYKIA€MOCTh IIpaB YeJIOBEKa, BEPXOBEHCTBO 3a-
KOHHOCTH U IPaBa, TOCYIapCTBEHHBIA CYBEPEHUTET, pa3AciiCHUE BIACTEN HA BETBU, HAPOAHBIN CyBEPEHUTET
U TIPEICTABUTENILHOE NIPABICHHUE; CBETCKUI XapaKTep rocyJapcTBa. YKa3aHHBIE BBILIE MTPABOBHIE KOHCTHUTY-
[IMOHHBIE TPUHIUIIBI HE TEPSIOT aKTYAIbHOCTH U B COBPEMEHHOM 3aKOHOTBOPYECKON M MPABOIIPHUMEHHUTENb-

* ABrop-koppecrnonaent. E-mail: amanzhol_nur@mail.ru
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KoHCTUTyLiMoHanU3M 1 cyae6HbINn KOHCTUTYLMoHanu3m B PecnyGnuke KasaxcTaH. ..

HOM TIPAaKTHKE, MOCKOJIBKY SIBIISIOTCS OPUEHTUPAMHU JUIsL OOJBIINHCTBA JEHCTBYIOINX KOHCTUTYIIMIA B Kade-
CTBe pyKoBoAsmuX uaeit [4; 67]. B ux uncie u perictByromas Koncrurynus Pecniyonmku Kazaxcran.

Memoowt u mamepuanst

HccnenoBanne BOMPOCOB Pa3BUTHS U CTAHOBIICHHSI HMHCTUTYTa KOHCTHTYLIMOHANN3MA, CyJeOHOTO KOH-
crurynuoHanm3Ma B Pecyonmke Kazaxcran oOycioBmiIo MpUMEHEHHE aBTOPAMHU OOIIEHAYYHBIX W 9aCTHO-
MIPABOBBIX METO/IOB ITO3HAHWS, B TOM YMCIIE CPAaBHUTEIHFHO-TIPABOBOTO aHAIN3a, (POpMaTbHO-FOPHINIECKOTO
MeTOoJa  T.II.

Obcyscoenue

IIpu coBeTckoii BIacTH KOHLENLUS KOHCTUTYLMOHAIN3Ma, B YACTHOCTH, IPHOPUTET IIpaBa Hax Irocy-
JapCTBOM, pa3[eleHUe roCyJapCTBEHHBIX BIACTEH Ha BETBU, BO3MOXHOCTH (JOPMUPOBAHMS IPABOBOTO IrOC-
yllapcTBa U MHOTHE APYTHE IEMOKpaTHYeCKHe LIEHHOCTH alpHOpU HE MPHU3HABAIHNCH, HECMOTPS HA TO, YTO,
HaunHasg ¢ 1918 roma, coBeTckas BIAacTh HEOJAHOKPATHO IMPHHMMAaia KOHCTHTYNHHA. OCHOBY TOJHUTHKO-
IIPaBOBOI'0 OOOCHOBAHUS 3aKOHOB TOT'O BPEMEHH COCTaBIIAJA MAPKCUCTCKO-JIGHMHCKAs TEOpHs O €IUHCTBE
TOCYJapCTBEHHOW CHCTEMBI, OO0ECHeUnBAIOIIe ITOJHOBIACTUE TPYISIIUXCSA. [JaBHOW cocTaBisoIIeH
HApOJIHOTO MpeCcTaBUTeNbCTBA cTand COBETHI, COBMEIIABINNE B ce0e 3aKOHONATEIbHYIO, UCTIONHUTENBHYIO
BJIACTh B OJHOM JIMIIE, YTO Ha NPAKTUKE W PEann30BbIBANOCh. OJHOBPEMEHHO AAaHHBIN I'OCYAapCTBEHHBIH
OpraH OCYIIECTBIISUI M KOHTPOJIBbHYIO (pyHKIHIO. BMecTe ¢ TeM, ONBbIT MPUMEHEHUS] COBETCKUX OCHOBHBIX
3aKOHOB HarJsiTHO MOKAa3bIBAET, YTO caMo MO ceOe Hajanyhe KOHCTUTYIIUH HE 03HAYajlo, YTO CTpaHa B LIEJIOM
SIBJISUIACH TTOJIHOLEHHO KOHCTUTYLIMOHHOM 1 IMEET MECTO KOHCTUTYLIMOHAIH3M.

Kak momaraer kazaxcranckuii mpaBoBen C.dD. Y napres, «KOHCTUTYIUS MOXKET OBITH peanbHOH (B He-
KOTOPBIX CIIydasX KpaTKOCPOUHO) WK (PUKTUBHON B CYIIECTBEHHBIX €€ YepTax, IPOCTON JCKOpaLUe, pu-
KpBIBAIOIIEH KpacUBBIMU (OPMYJIUPOBKAMH HEKPACHUBYIO NEHCTBUTEIBHOCTH, HANPUMEpP, TOTATUTAPHBIN
pexmMm [5; 50]. U3 ucropum m3BectHO, uto B 1937 r. Ha UpesspruaitHoMm X cbe3ne CoBETOB pecmyOnKu
obuta npuHsaTa Koncrutynus Kazaxckoii Coetckoit Conmanuctnueckoit Pecriyonuku. 1o cBoeit ncropuue-
cKoil 3HaunMocTH epBbiii OcHOBHOM 3akoH Ka3zaxcrana ObUT CybOOHOCHBIM, TaK KaK B HEM OBUIN 3aKperl-
neHsl cnenyromue nonoxenns: Kazaxckas CCP, sBIssich COMO3HON peciyOIUKOM, OCYIIECTBISET roCyaap-
CTBEHHYIO BJIACTh CAMOCTOSITENILHO, COXPaHssl CBOM CyBEpEHHBIE IIpaBa; COXpaHseT 3a co0oi ImpaBo cBOOO-
Horo Beixoja u3 Coroza Coserckux Conmanuctiuueckux Pecryonuk; teppuropust Kazaxckoir CCP He MoxeT
Ob1Th M3MeHsieMa Oe3 cornacus Kasaxckoit CCP u apyrue. be3zycioBHO, B TO BpeMsi 3TH HOPMBI ObUIN Hepe-
QIBHBIMH B WCIOJHEHUM W (aKTHYECKH HOCWIX (OpMaJbHO-IOPUANYECKUN Xapakrep. Bmocieactsun
Ha3BaHHBIE BBIIIE KIFOUeBble HOpMBI NiepBoi Korctutyiuu nepemnu B Koncrutynuio Kazaxckoit CCP 1978
r., o0ecreymBIINe B IOCIEAYIOIEM MOJIUTUKO-TIPAaBOBYIO0 OCHOBY oOpereHHs KazaxcTaHOM HE3aBHCHMOCTH.
B Konctutynuu 1937 1. Taxoke ObUTH 3aKpeIICHbI MOJIOKEHUS: O paBHOIpaBuu rpaxaad Kasaxckoit CCP,
HE3aBUCHMO OT UX HAIIMOHAIBHOCTH U Pac, BO BCEX OOJIACTSIX YKU3HH U OTO SBJISIETCS] HEMPEIOKHBIM 3aKO-
HoM; rpaxknanamM Kazaxckoit CCP oGecrieunBaeTcss HEMPUKOCHOBEHHOCTh JINWHOCTH. HUKTO HE MOXKET OBITH
MOJIBEPTHYT apecTy, HHAYe KaK I10 MOCTAaHOBJICHUIO MM CAHKIIMH IPOKypopa u aAp. OaHako uMeHHO Ha 1937
I'. IPUXOJUTCS MK MAaCCOBBIX MOJUTUYECKUX PETIPECCH, KOTJa COTHU THICSY IpaXkJaH peciyOnnKu, Hepe-
KO T10 PELIEHUI0 HEKOHCTUTYIIMOHHBIX OPTaHOB («OCOOBIX COBEIIAHUI», «IBOEK», «TPOEK»), ObLIN paccTpe-
JISTHBI, COCJIAaHBI B OTJAJICHHBIE MECTa WIJIM OTIIPABJICHbI B TIOPEMHBIE 3aKIIOUeHHA. TO €CTh NpU HAIMYUHU
KOHCTUTYLIMH U KOHCTUTYLIMOHHO-IIPABOBBIX MHCTUTYTOB MAaCCOBBIE IOJIMTHYECKUE PEIPECCHUH CBUAETEIb-
CTBOBAJIM 00 OTCYTCTBUHM KOHCTHTYIIMOHAJIM3Ma KaK TaKOBOT0. BMecTe ¢ TeM, HECMOTpS Ha 3TO, OTAEIbHBIC
COBETCKHE TPABOBE/IbI ONPEICISUTH COIHMATHCTHUECKIA KOHCTUTYIIOHAITN3M KaK CUCTEMY KOHCTHUTYIIHOH-
HO-TIPAaBOBBIX OTHOILIEHMH, BHICTYHAOMMX (HOPMOH CYIIECTBOBAHUS TOCIIOJICTBYIOIINX SKOHOMHUYECKHX, T10-
JUTUYECKUX M WICOJIOTHYECKHX OTHOIICHUH, ONMPENENSIONIMX CYITHOCTh ¥ OCHOBHBIC YEPTHI COBETCKOTO
001IIecTBa B 1I€7I0M U BOTLIOIIAIOIIMX MTOJHOBIACTHE Hapoaa [6; 196].

OpHako aHHAs KOHLEMIMS COUMATMCTHYECKOTO KOHCTUTYIMOHAIM3MA, OCHOBaHHAs Ha KJIACCOBOM H
HACOJIOTHYECKOM XapaKTepe OOIIECTBEHHBIX OTHOLIEHUH, mupokoro npusHanus B CoBerckoM Coroze He
HallUIa.

B ncropuyeckom acrekTe TEpMUH «KOHCTUTYLIMOHAIN3MY B HAYUHBIA U IPAaKTHYECKUI 000pOT B MOCT-
COBETCKHUX IOCYJapCTBax BBEIEH CPAaBHUTEIBHO HEJaBHO. be3ycinoBHO, 3T0 ObLIO mpenonpenesieHo, Ipexie
BCETO0, MIEPEXO0JIOM 3TUX CTPaH K PHIHOYHOW IKOHOMHKE, MPOBO3IIIANIIEHUEM BEPXOBEHCTBA Mpasa U (HOpMHU-
pOBaHUEM JEMOKPATHYECKHX HHCTHTYTOB TOCYJapCTBEHHON BIIACTH.
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Bwmecte ¢ Tem, quana3oH MOHUMaHUs CYHIIHOCTH Ha3BaHHOTO BBIIIE TEPMHHA BeCbMa OOIIMPEH U Ha ce-
TOAHALIHUN €Hb HA IIOCTCOBETCKOM IIPOCTPAHCTBE YUEHBIMH-IIPABOBEJAMM HE pa3paboTaHa oOmias KOH-
LMY CYIIHOCTH KOHCTUTYLIHOHAIU3MA.

B uactHoctn, C.A. ABaKbsiH MOJIAraeT, YT0 KOHCTHTYIHUOHAIN3M XapaKTepH3yeTcs CIeAYIOUIMMHU OC-
HOBHBIMH MOMEHTaMH: KOHCTUTYLMOHHbBIE HICH, HaJIM4YME COOTBETCTBYIOIIEIO HOPMAaTHBHO-IIPABOBOIO
(dbyHOaMeHTa, TOMUTHYECKUH DPEKUM, aJeKBAaTHBIM KOHCTHTYLMHM, CHCTEMa 3alUThl KOHCTUTYLHOHHOTO
cTpost u KoHcTuTyluu [7; 229]. M.A. KpaBen ucxonuT U3 CIEAYIOMUX MO3UIHUH, YTO «KOHCTUTYLHMOHA-
Tu3M», Oyaydd MpaBoOBOW KaTeropuel, MMEeT CBOM HalMOHAaJIbHbIE 0COOEHHOCTH, MPENCTACT B Pa3IUYHbIX
UCTOpHUYECKHX (OPMaxX, CMEHSIOIIMXCS C Pa3BUTHEM OOLIECTBA, W OCMBICICHHE KOHCTUTYLMOHAJIN3Ma
JOJDKHO UATH depe3 GyHKIuu KoHcTuTyun [8; 66, 67]. O.E. Kyradun numer, 4to Hammuue B rocy1apcTae
KOHCTUTYLIMH, J1a)Ke COOTBETCTBYIOILIEH MO CBOEMY COJACPKaHHIO TPeOOBaHMSAM KOHCTUTYLHOHAIU3MA, HE
O3HA4aeT, YTO TaKO€ I'OCYIApCTBO SBJSIETCS BOIUIOLICHHMEM HIeH KOHCTUTyHMOHanu3Ma. KoHcTuTyiuoHa-
JIU3M, TIOZOOHO CaMoOil KOHCTUTYLIMH, MOXET OBITh KaK PEaJbHbIM, TaK U (PUKTUBHBIM, TO €CTh MHHMBIM.
@OUKTHBEH KOHCTUTYLMOHAIM3M, KOTJa KOHCTHTYLHS, TIOCTPOCHHAs Ha €ro WAesSX, U JeHCTBUTEIHHOCTD
pacxomstcs. He puKTHBEH KOHCTHTYIIMOHAIN3M, KOTAa OHH cxostcs [9; 47].

B Kazaxcrane Taxke yaensieTcss BHUMaHHE U3YUCHHUIO HJIEM KOHCTUTYLHMOHAIN3MA, ONPEIEIICHHUIO ero
CYIIHOCTH, MOJIUTHUKO-TIPABOBOTO MpeIHa3HauYeHHs B POPMUPOBAHUHN «IEMOKPATHYECKOTO, CBETCKOTO, Mpa-
BOBOI'O U CONHUAJIBHOI'O IroCyaapCTBa, BBICHIMMHA HEHHOCTAMU KOTOPOT'O ABJIAIOTCA Y€JI0BCK, €0 JXU3Hb, ITpa-
Ba 1 cBoOoas» (1. 1 cr. 1 Koncrurynun). Tak, N.W. Poros u B.A. MannHOBCKHI, UCCIIeAys] HHCTUTYT KOH-
CTUTYLMOHAJIN3MA, IPUIUIA K Ba)XHOMY BBIBOLY O TOM, YTO «KJIFOUEBBIM (DAKTOpOM Ui KOHCTHTYLIMOHA-
JU3Ma SIBIISeTCs pa3paboTKa U MPHUHATHE NPAaBOBOM U JIETUTUMHOW KOHCTUTYLIMHU C TOCJIEAYIOIINM obecre-
yeHneM ee 3()PeKTHBHOCTH, B TIEPBYIO Odepeapr — CoONroeHrne Oananca MeXIy KOHCTHTYIHEH IOpHInde-
cko# (OykBo# 1 tyxoM OCHOBHOTO 3aKOHA) M KOHCTHTYIHEH (hakTHIeCKO (peanbHOi xu3HbI0)» [10; 15].

ITo muenuto K.K. ATX0XH1HA, KOHCTUTYLIMOHAIIU3M OTPEAEIAETCS KaK CI0XKHOE MOJIUTHKO-TIPaBOBOE
SABJICHUEC, KOTOPOC BKIIIOYACT B CBOM COCTaB KOHCTUTYUHUOHHBIC NACHU, CaMy KOHCTI/ITYHI/IIO, CHUCTCMY 3alllUThI
KOHCTUTYIIMOHHOTO CTposi U camoro OcHoBHOro 3akoHa. CoenuHsia B KOHCTUTYMU HPAaBCTBEHHYIO U OpU-
JMUYECKYIO COCTABIISIONIYIO PETyIMPOBAaHUsI OOMIECTBEHHBIX OTHOIICHHH, KOHCTHTYLIMOHAIM3M MPOSBISET
ce0sl KaKk AIEMEHT COIHMAaIbHO-TIOJUTUYECKOW CHUCTEMBI TocyaapcTBa. K mpuMepy, Takue MPHUHIUILI, Kak
BEPXOBEHCTBO 3aKOHA U €0 HPAaBCTBEHHO-IIPABOBAs IPUPOAA, COOTHOLIEHHE OOBEKTUBHOTO U CYObEKTUBHO-
ro MpaBsa, B3aUMHbIE 0053aTeNIbCTBA TOCYIapCTBa M JIMYHOCTH M T.II., OTPAKAIOT COLMAJIbHYIO HAIllpaBJICH-
HOCTb HOJIMTHKHU rocyaapctsa [11; 95].

IIpu 3TOM B Hay4yHOH JUTEpaType MOTUEPKUBAETCS, UYTO KIIOUYEBas POJb B PA3BUTUU KOHCTUTYIL[MOHA-
m3Ma B PecniyOnuke Kazaxcran oTBeieHa oprany KOHCTUTYLIHOHHOTO KOHTPOJISl, OAHOMY MX BBICIIHX TOCY-
JAPCTBEHHBIX OPTaHOB CTPaHBI, OCYIIECTBISIONIEMY MPAaBOBYIO OXpaHy KOHCTUTYyLHMH W OKa3bIBAIOIIEMY
3¢ dEeKTHBHOE BO3/ICHCTBUE Ha TOBBIIICHHUE POJIM KOHCTUTYIIMOHHBIX IIEHHOCTEH KaK B KH3HH rOCyIapCTBa,
TaK ¥ OTHEJIHOTO YeJIOBeKa B YaCTHOCTU. Tak, QyHKIIMOHMPOBAHUE OpPraHa, OCYIECTBISIOMIEI0 KOHTPOIIb
3a COOJIIOIGHNEM KOHCTHTYLIMOHHOCTH, BO MHOTOM CIOCOOCTBYET 3(p(PeKTUBHOMY peIIeHHIO Mpo0ieM, BO3-
HUKAIOIUX B O0JIACTH pealin3aliii MPAaBOBOTO PETYJIMPOBaHUs MOBCEAHEBHOW OOINECTBEHHOW >KW3HBIO,
MPEIOTBPAILIEHUIO HA3PEBAIOLINX COLMANBHBIX U MHBIX KOH(IIMKTOB, HOAJEPKAHUIO CTAOUIBHOCTH, COXpa-
HEHHIO JIEMOKPATHYECKHX HHCTUTYTOB yrpasieHus [12; 16].

Pesynomamoi

W3 npuBeneHHBIX BBIIIE CY)KJIEHUI Ka3aXCTAaHCKUX aBTOPOB MOXKHO MPUHTH K CIEAYIONIEMY 3aKIIode-
HUIO: BO-TIEPBBIX, KKOHCTUTYLUS» U «KOHCTUTYLIHOHAJIN3M» — SIBJIEHHS OJHOPOJHBIE, HO HE HJICHTHYHBIE
ne(UHUINN; BO-BTOPBIX, «KOHCTUTYLIMOHATN3M» — OoJiee MINPOKOE IOHSITHE, OXBATHIBAIOIIEE IPOIECC
OTIpe/IeNIeHNsI KOHIENTYAIbHBIX MOJOXKEHUH neicTBytomeil Koncturynuu, a takke Oyaymien; B-TpeThUX,
KOHCTUTYLIMOHAJIU3M CYILECTBYeT TOIZA, KOrJa IMPaBOBOW MeEXaHW3M pPaBHOMEPHOTO, OecrepeOoiHOro
(YHKIMOHUPOBAHUS BCEX KOHCTUTYLHOHHO-TIPABOBBIX HHCTUTYTOB OCHOBHOTO 3aKkoHa oOecrieunBaeT He-
JOMyLIEHUE pa3pbiBa Mexay KOHCTUTYLIHEN U TPaBONPUMEHUTEIbHOMN MPAKTUKOM.

[Ipou3BOJHBIM OT KOHCTUTYLMOHAIM3MA SIBISETCS TEPMHUH «CyNeOHBIH KOHCTHTYLHOHAIN3MY, Mpel-
CTaBJISIIOIIMI COOOH UTOTOBBIE PELICHUS] OpraHa KOHCTUTYLIIMOHHOT'O KOHTPOJIS M 3aKpeIyICHHbIE B HUX Tpa-
BOBBIE MO3WIIMU 1O Pa3UYHBIM KOHCTHTYIIHOHHO-TIPABOBBIM BompocaM. lIpakTudeckoe pacmpocTpaHeHHe
cyaeOHOro KOHCTUTYIMOHan3Ma B PecryOnmke Kazaxcran cBsizano ¢ mpussataeM B 1992 r. 3akoHoB «O
Koncrturynuonnom cyzne B PecniyOnuke Kazaxcran» u «O KoncturynnonHoMm cyaponpousBojacTse B Pec-
nyoimke Kazaxcran» u HadanoMm (QyHKIMOHUpOBaHMs B cTpaHe KoHcTutynmonHoro cyia. Kak ormedeHo B
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HAYYHOH JIUTEpaType, B CUITy 0C000, HOPMAaTUBHO-IOKTPUHAIILHON NPHUPOBI perieHust KoncTuTymonHoro
CyJla UIMEIOT BO3MOKHOCTh OKa3bIBaTh BIIMSHUE HA BCE KOMIIOHEHTHI CHCTEMBI KOHCTHTYLIHOHAIIN3MA; OHH HE
TOJIbKO 00€CIEeUYMBAIOT 3aIIUTY OCHOB KOHCTUTYLIMOHHOTO CTpPOSi, IIPaB U CBOOOJ YEIOBEKa U I'Pa’kIaHUHA,
HO W CIIOCOOCTBYIOT pa3BUTHIO, OOOTALICHUIO IIEHHOCTEH COBPEMEHHOTO KOHCTUTYLHMOHAJIM3Ma B HOBBIX,
YCIIOKHSFOIIUXCS YCIOBHUAX SKOHOMHYIECKOM, MOJTUTHYECKOM, TPaBoBoO#t rimodanusarmu [13; 19].

Ilepsriit B nctopun Kazaxcrana KoHCTHTYIIHMOHHBIN Cy[ SBISUICS BBICIIMM OPTaHOM CyJIeOHOM BIacTH
no 3amute Koncrutynum PecnyOnmkm Kazaxcran u, paspemas nena, pykoBoicTBoBaics KoHcTuTynuer,
BO3/IEPKUBASICH IIPH 3TOM OT YCTAHOBJICHHUS U UCCIIeAOBaHMS (PaKTHUECKUX 00CTOSITENBCTB BO BCEX CIIydasX,
KOTI'J]a 3TO BXOJUT B KOMIIETCHIIMIO CYJOB MJIM UHBIX OpraHoB. Takum oOpa3oM, KOHCTUTYLIMOHHBIN Cy[, XO-
TS U UMEHOBAJICS CYZIOM, B HEPApXHI0 OOLIMX CyJOB HE BXOAMJI, HO KaK OpraH CyneOHOH BIacTu ObUT caMo-
CTOATENEH U MOMUYUHIICS ToiabKo KoHeTuTyuu. B 370 cBSA3M XapaKkTepHbI B3aUMOOTHOLIEHUS, CIIOKUBIIIN-
ecs Mexnay KoncturymmonusM cynom 1992 r. u cymamu. Tak, KOHCTUTYIIMOHHBINA Cy UMEN MpaBO pac-
CMaTpHUBaTh UCKH O COOTBETCTBMU KOHCTUTYIMHU pyKOBOZSIIMX pa3bsicHeHuil BepxoBHoro Cyna, a Takke
Bricmero apoutpaxHoro cyaa, a Cyasl SABISUIMCH cyObekToM obOpamienus B Koncturyunonusiid cyn. Ilpu
3TOM Cy/I, M0 TPEACTaBICHUIO KOTOPOro Bo30YKACHO KOHCTUTYLIMOHHOE POHU3BOACTBO, CTOPOHOM HE MpH-
3HaBaNCs, Ha 3acefanusi KOHCTUTYIIMOHHOTO cyJa He BhI3BIBAICA. TeM He MeHee, 3a TpH roja QyHKIHOHH-
pOBaHUs MEpBOro coctaBa KOHCTUTYIMOHHOTO cyna He ObLIO HH OJHOTO OOpalIieHus] MO PyKOBOMSIIMM
pasbsicieHnsiM BepxoBHoro Cyna Pecnyonuku Kaszaxcran, Beiciiero apoutpaxnoro cyaa Pecrryonuku Ka-
3axXCTaH WK TpeacTaBieHuii cyna B Koncturynnonssrii cya. OgHako HEOOXOIUMO OTMETHUTh, YTO OCHOBBI
Ka3aXCTaHCKOTO Cy/IeOHOT0 KOHCTHUTYIIHOHANN3MA OBLIH 3aJI0KEHHI perieHrneM B 1992 1. co3gare KoncTH-
tynuroHHBIN cyn PK. Tak, 3a BpeMs cymiecTBoBaHMs KOHCTUTYLIMOHHOTO Cy/la BBIHECEHO MHOXKECTBO pellle-
HUH, CIOCOOCTBOBABIIUX YKPEIUIEHUIO KOHCTUTYLMOHAIN3MA B CTPaHE, a TAKXKe MPEJOTBPAILEHHUIO U IIpece-
YEHUIO HapYIIEHUs] KOHCTUTYLIMOHHBIX HOPM, IIpaB U CBOOO/ YeI0BEKA.

B xauectBe nmpuMepa npesyiaraeTcs NpoaHaIu3upoBaTh MEPBOE €710, paccMoTpeHHoe KOHCTUTYIHOH-
HBIM CyJIOM, — TIpoBepka Ha cootBercTBue Konctutynuu [Tocranoenenust BepxoBHoro Cosera Pecmy6uu-
ku Kazaxcran ot 18 ssHBaps 1992 roga Ne 1158a—XII «O cpokax Mmo3TanHOro BBEAEHUS B ACHCTBUE MUHU-
MaJIBHBIX TIOTPEOUTENBCKUX OIOJKETOBY», a TAaKXkKe MPHUIIOKEHUSI K HeMy «MHUHHUMAaNbHAs MOTPEeOUTENbCKas
Kop3uHa B 1992 1. (Ha OCHOBE MHHUMAaIIbHBIX HOPM MOTPEOICHUS IPOLYKTOB MUTAHKS)» M MPUHATHIX Ha HX
ocHoBe akToB [Ipe3unenta u Kabunera muaucrpos Pecrryommku Kazaxcran.

Pemennem KoHCTUTYIMOHHOTO Cy/a yKa3aHHbBIE BbILIE aKThl ObLIM IPU3HAHBI HE COOTBETCTBYIOIIUMHU
Koncturynuu. B yacTHOCTH, MPUHATHIMU aKTaMH HE NPEeIyCMaTPUBAIMCH PacxXoJlbl YeJOBeKa Ha yIOBIIE-
TBOPEHHE KU3HEHHO-BAXKHBIX HYXA M NOTPEOHOCTEH CEMbH JJIsl BKIIOUEHUS B TIOTPEOUTENBCKYIO KOP3UHY.
[Tono6Hble pacxonsl npeaycMaTpuBainch 3akoHOM PK «O MuHMMaibHOM MOTPeOMTENBCKOM OIOIKETE).
Takum oOpa3zom, KOHCTUTYIIMOHHBIN CyJl MOCYUTAJ, YTO YIOMSIHYTBIMU BBIIIE€ aKTaMH HapyIIeH MPUHITHIL
3aKOHHOCTH, ycTaHOBIEHHBIN cT. 4 Konctutynmu PK, a Takke YMHATCS MPEenaTCTBUS A MPOCTHIX TPaKIaH
B peaqu3alyy UX KOHCTUTYLIHOHHBIX IPaB Ha OTIBIX, OXPaHy 3/10pOBbs, 00pa3oBaHKe, [10Jb30BAHUE JAOCTHU-
KEHUSMH KyJbTYpbl, MaTepHaIbHOE 0OecrieyeHne B CTapOCTH | Jp.

[Mocnennee [Nocranosnenne KoncturynnonHoro cyna 1992 r. mCXoauT U3 UTOTOB BIOOPOB B Bepxos-
Heiii Coser PecnyOimku Kazaxcran X1 cospiBa, npomeammx B 1994 r. KOHCTUTYLIMOHHBIM CyZOM OBLTH
BBISIBJICHBI OOJIBIINE AMCHPONOPLUUM NPH Hape3Kke M30upaTenbHbIX OKpyroB. K mpumepy, ecnu B ogHOM
OKpyre HacuuThiBajoch 30 Thic. u3dbmparenei, To B ApyroM — 150 Teic. Takum 0Opa3om, Hapyancs MpuH-
IIUI PaBHOTO TPEACTABUTEIbCTBA M30UpaeMbIX JenyTaToB. KpoMe TOro, B COOTBETCTBUM C MHCTPYKIHUEH
Hentpusbupkoma Kazaxcrana, kaxkaplii n30upartesis ObUT BIpaBe roJI0COBATH 3a JII000€ KOJIMYECTBO KaHIHU-
JIaTOB B JemyTaThl. To ecTh, ecnu OamtoTupoBaioch 20 KaHIUIATOB B JACIYyTaThl, TO W30HUpaTellb MOT OT/a-
BaTh TOJI0CA, HAUMHAS C OJTHOTO, 3aBepmias apaanartbiM. A cT. 111 Korcrurymuu 1993 roma npsimo 3akper-
JIsUIa MIOJIOKEHHUE, YTO «KAXKIBIH n30upareiab UMeeT OJuH rojocy. B urore Koncturyunonssiii cya 6 mapra
1995 r. npunsn [loctanoBieHre 0 HEKOHCTUTYLIHOHHOCTH HOPMATUBHBIX akToB LleHTpu30oupKomMa, Ha OCHO-
BaHWU KOTOPBIX OBLIM TpoBeneHb! BbIOOpHI BepxoBHoro Cosera PecnyOmmkm Kazaxcran XIII cossiBa.
NnmenHo nocne BeiHeceHUs faHHOTO [locTaHOBIEHNS U POCITYCKa 3aKOHOIATENBHOTO U BBICIIErO IPECTABH-
TENBHOro oprana PecnyOimky HEKOTOpbIE MOJMTUKY U TPABOBEIbI CTAIM TOBOPUTH O monuTH3aunu Koncru-
TynuoHHoro cyna Pecnyonuku Kazaxcran. OTnenbHble OI00HbBIE BBICKA3bIBAHUSI HMEIA MECTO U JIO TIPH-
Hstus aroro akta [14; 10]. TIpexne Bcero, ciaeayer oOpaTUTh BHUMAHUE HA TOT TIEPHOJ CTAHOBJICHHS IOCY-
napctBeHHocTH KazaxcTaHa: TOibKO 4TO Oblila 00peTeHa rocyiapcTBEHHAs: HE3aBUCHUMOCTh, Hadall popMu-
poBaThCs M GYHKIIMOHUPOBATH COBEPILICHHO HOBBIE OPraHbl FOCYIAPCTBEHHOW BIIACTU U yrpasieHus. Kak B
CBO€ BpeMmsi oquepkHy cylbst KoncturyuunonHnoro cyna K. bauies, «peanuu ®u3HU TakoBbl, 4TO KoHCTH-
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TYLIMOHHBIN CyJl MOCTOSHHO CTAJKHUBAETCs C BOMPOCAMH, HAXOASIMMICS Ha TPaHU MpaBa U MOJUTUKI» [15;
31]. Onmnaxko ciefyeT 0cob0 MOTIEPKHYTh, UTO 32 BECh MIEPHOJT CBOCH JesTebHOCTH KOHCTUTYIIMOHHBIN CYJ
IIEPBOT0 COCTaBa KOHCTUTYLIMOHHOE CYyIONPOU3BOJICTBO OCYIIECTBIISAT, PYKOBOJCTBYSCH HCKIIOUUTEIBHO
MIpaBOM, HE y4acTBYs B T€X MJIM MHBIX MOJIUTHUYECKUX MPOLECCAX MEPBBIX JIET CTAHOBIEHHUS HE3aBUCHUMOTO
Kazaxcrana. Yro e xacaercsa [locranosnenust Konctutymmonsnoro cyna ot 6 mapra 1995 r., To oHoO neii-
CTBUTEJIBHO OKAa3aJI0 PaAMKaIbHOE BO3ICHCTBHE HA OOILECTBEHHO-TIOJIMTHUYECKYIO CHUTYalMI0 B CTpAaHE.
[Ipexne Bcero, 30 aBrycta 1995 r., mocpencTBoMm pedeperayma, Obuta npuHATa HoBass KoHcTutynus, npu-
3HaBIIasg KazaxcTaH yHUTapHBIM TOCYAapCTBOM C Mpe3uneHTCKo (Gopmoii mpasnenus. [IpexycmaTtpuBaics
[NapmamenT, cocrosimuii u3 aByx Ilamar: Cenata m Maxwnuca, [eHCTBYIOIINX Ha TIOCTOSTHHOM ocHOBe. Bme-
cto KoHcTUTyLIMOHHOTO cyAa ObUl CO3/1aH HOBBIM OpraH KOHCTHUTYLMOHHOIO KOHTposisi — KoHcTuTynuon-
Hblil CoBeT U BHECeH psf Apyrux HoBauui. Tak, cormacHo cT. 78 OcHOBHOIO 3aKOHa, «E€CIH CYyJA YCMOTpPHT,
YTO 3aKOH WM MHOM HOPMATUBHBII IPABOBOM AKT, MOJIEKAIMNA MPUMEHEHUIO, YILIEMIISET 3aKPEIICHHbBIE
Konctutynueii npasa 1 cBOOOIB! YEIOBEKAa M TPAXKAAHUHA, OH 0053aH INPUOCTAHOBUTH IPOU3BOJACTBO IO
neny U obpatutbes B Koncruryuuonusiii CoBeT ¢ MpencTaBieHUEM O MPU3HAHUH TOTO aKTa HEKOHCTHUTY-
uuoHHBIMY. [Ipeamonaranock, 4To cyabl OyIyT akKTHBHO HCIIONB30BATh MpeNocTaBleHHYI0 KoHcTuTynmen
BO3MOKHOCTb, HO, K COXKaJICHUIO, 3TOr0 He ciayuymnock. Cineayer otMeTuth, yTo KoHcTuTynnonsslii Coer
3a 27 JeT cBOe NIeATeIbHOCTH BCEro HECKOIBKO pa3 paccMaTpuBall oOpaiieHus cynoB. Ha npakTuke ObuiH
cllydau, Koraa cyJ odpamancs ¢ npeactasieHrneM B KonctutymonHsiii CoBeT, HO 3aT€M €0 OT3bIBAIL.

CormnacHo KOHCTUTYUUOHHBIM HOBalusM 2022 r., BHOBb CO31aHHbIA KOHCTUTYIMOHHBIN Cy[, KaK mpa-
BonpeeMHuK KoHcturynnonnoro CoBeTa, COXpaHWI IPaBO paccMaTpuBaTh OOpalleHHe Cyna, OJHAKO Ha
HaCTOAIIEC BpeMs KOHCTI/ITyHI/IOHHBIM CyAOM HE MNPHUHATO HXU OAHOI'O HOPMATUBHOT'O IMMOCTAHOBJICHUA, UCXO-
Jsiero u3 oOpamieHus cyna. Bmecre ¢ TeM Bo B3anMOOTHOLIEHUAX KOHCTUTYLIMOHHOTO Cy/a U CyZlOB IPO-
UCXOIAT Cephe3Hble U3MEHEHHMS, U 3TO CBSI3aHO, NIPEXKAE BCEro, ¢ TeM, yTo KOHCTUTYynnOHHBIN ¢y 1o o0pa-
IMCHUAM TI'paXIaH pacCMaTpuBACT Ha COOTBETCTBUC KOHCTI/ITY]_[I/H/I PGCHy6J'II/IKI/I HOPMATHUBHLBIC IIPABOBBIC
akThl PecnyOnmukn KazaxcraH, HEmoOCpeICTBEHHO 3aTparvMBalollide WX MpaBa W CBOOOIBI, 3aKpeIICHHBIC
Konctutynueli, 4To MO3UTHBHO BIMET Ha YKPEIJICHWE 3AIIMTHI MPAaB U 3aKOHHBIX HMHTEPECOB IPa)IaH
CTpaHBbI.

Bwi600b1

KOHCTUTYLIMOHHBIH CyA HE BXOIUT B CyIeOHYIO CHCTEMY M HE IepeCMaTpUBACT CyAcOHbIE aKkThl, HE
BIIpaBE aHAJIM3UPOBATh U OLIEHUBATH MPABONPUMEHUTEIbHYIO IPAKTHKY CyJOB, HE JAaeT OLEHKY (hakThue-
CKUM OOCTOSITENILCTBAM, MOCITYKUBIIUM TOBOJIOM JUIsl oOpatieHuss B KOHCTUTYIIMOHHEIHA CyJI, a peniaer uc-
KIIIOYHUTENIFHO BOIIPOCH! MpaBa. B 3Tom acnekre npumedarensHo HopmaruBHoe mocraHoBienue KoHeruty-
nnoHHOTO cyaa ot 1 uronst 2023 roga Ne 18-HII, mpuHsTOE MO HTOTaM paccCMOTpeHHs ad3ala MmaToro I. 3
HopmarusHoro nocranosienus: Bepxosaoro Cyna Pecnyonuku Kazaxcran ot 31 mapta 2016 roga Ne 2«O
MPAKTUKE MTPUMEHEHUS CyJJaMHU 3aKOHOJIaTeJIbCTBA 00 YChIHOBJICHUU (yaouepeHun) aereii». CoriacHo aaH-
HOMY aKTy, BepxoBHbIil Cyz TyTeM BBIHECEHHS COOTBETCTBYIOINX [locTaHOBNIEHMH, C OTHOW CTOPOHBI, Ja-
€T Pa3bsACHEHHUS 110 BOIpOcaM CyAeOHOM MPaKTUKH, C APYroil — GopMupys cyneOHYyI0 MPAKTUKY, BOCIION-
HseT NpoOesbl B ACUCTBYIOIIEM MaTepUAIIbHOM M IMPOIECCYaTbHOM 3aKOHOJATENhCTBE, TEM CAMBIM MI'PAET
CYIIECTBEHHYIO POJIb B Ipolecce npaBoTBopuecTBa. OqHaKo HEOOXOAUMBIE I CYyAeOHOH NMPAKTUKU Pa3b-
SICHEHHS HOPM TIpaBa He JOJDKHBI poTHBOpeunTh KoHcturynuu. Tak, HEKOTOpbIE UMIIEPaTHBHBIE HOPMBI, B
YaCTHOCTH, 0053aHHOCTH Cy/Ia BO3BPATHTH 3asIBIICHHE TPaKJaHNHA 00 YCHIHOBIICHHUH (yI0UepeHH) peOeHKa,
€CJIM 3asiBUTEJIEM K UCKY HE MPHJIOKEHBI PE3YNbTaThl MOJIEKYJISIPHO-T€HETHYECKOM 3KCIIepTU3bl. TeM caMbIM
CyJ OIpaHMYMBAET JOCTYII K MPABOCYAMIO, Hapyllasi KOHCTUTYLHOHHOE NPaBO IpaXkJIaH Ha CyJAeOHYIO 3aliu-
Ty CBOHX IpaB M CB0OOJ, ycTaHOBieHHYIO M. 2 cT. 13 Koncrutynun PK. Bepxosnsiit Cyz, ycTaHOBHB B
HOPMaTHUBHOM ITOCTAaHOBJICHNM HAa3BAaHHOE BBIIIE NMIIEPATHBHOE TPEeOOBaHNE, IPEBBICHI CBOM MOJTHOMOYHS,
MTOCKOJIBKY HEKOTOpasl 4acTh BOIPOCOB, B YAaCTHOCTH, BOMNPOCHI MO 3aIUTE INpaB JETEH, B TOM YUCIE UX
YCBIHOBJIEHHE (yI0YepEHHE), TOKHBI PErJIAaMEHTUPOBATHCS HA YPOBHE 3aKOHOB, IIOCKOJIbKY JaHHBIE BOTIPO-
CBI COCTaBIISIIOT BKHEHITYIO KaTErOpHIO OOIIECTBEHHBIX OTHOIIeHHA. OCHOBBIBAsACH HA 3TOM, KoHCTUTYIIH-
OHHBIN Cy/ IPU3HAJI UMIIEpaTUBHOE (00s3aTeNIbHOE) TpeOOBaHNE O IPUIIOKEHUHN 3aKITIOUEHHST MOJIEKYJISIPHO-
TeHETHUYECKON AKCIIEPTHU3HI K 3asIBIICHHIO B Cyll 00 YCHIHOBIIEHHH (YAOUYEepEHNH) peOeHKa U BO3BpaTe 3asBiie-
HUS TIPU HECOOIIOACHNHN TAHHOTO TpaBujia HE COOTBETCTBYIOUINM KOHCTHUTYIIMOHHONW HOPME, PEAOCTaBIIA-
IOIIeH KaX/IOMY YeJIOBEKY ITPaBO OTCTAUBATH CBOM MpaBa B CY1€OHOM MOPSIIKE.

Takum obpas3omMm, cozganue B Kazaxcrane HOBOTO OopraHa KOHCTUTYLHOHHOTO KOHTPOJISL C IIUPOKUMHU
MTOJIHOMOYMSIMHA TI0 00ecreueHuI0 BepXoBeHCTBa KOHCTUTYLMH, a TakKe aKTWBHAsg U IUIOJOTBOPHAS Ies-
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TenbHOCTh KoHcTuTymonHoro cyna PecnyOnuku KaszaxcraH, HecoMHEHHO, OyAyT CIOCOOCTBOBATH Aaib-
HeHIeMy CTaHOBJICHHUIO M Pa3BUTHIO CyIeOHOT0 KOHCTUTYIIMOHAIN3MA B HALIEH CTpaHe.
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A.M. Hypmaramb6eros, C.b. HypmaramberoBa

Kazaxkcran Pecny0iukacbIlHAaFbl KOHCTUTYIITHOHAJIU3M KIHE
COT KOHCTUTYLIMOHAIU3MI: KailHAP K631 JKoOHe 3aMaHAyWJIbIFbI

Maxkanana Kasakcran PecnyOikachiHIarbl KOHCTUTYIIMOHAIN3M MHCTUTYTBIHBIH Maiia 60JIysl MEH KaJjlbII-
TacyblHa, KOHCTUTYI[MOHAJIN3M MEH COT KOHCTHTYLMOHAIM3MIHIH apaKkaThlHAChIHA, KOHCTUTYLIHOHAIM3M HH-
CTUTYTBIHBIH KOFAMJIBIK KaThIHACTAP/Ibl KYKBIKTHIK PETTEYZAEri pelliHe TapuXU-KYKBIKTBIK Talaay jKacajfaH.
ABTOpJIap KOHCTHUTYLIMOHAIU3M TYXKBIPBIMJIAMACHIH JAMBITYIaFbl KEHECTIK TOKIPHOCHI Ke3eH-Ke3eHMEH
3epTTell, 3aMaHayd KOHCTUTYIMOHAIN3M HJESChl apKbUIbl YKCACTHIKTAphl MEH albIpMAlIbUIBIKTapbIH aHBIK-
Tay MaKCaThlHIa KCHECTIK Ke3eHJeri KOHCTUTYLMSUIBIK HOpMalapra CajbICThIpMajbl TAJAay JKYpri3TeH.
KCPO-na KoHcTuTymms eH jxoFapbl 3aHABIK KylIke ue 0onranbiHa Kapamactan, KCPO pecnyGnuikanapbiaaa
KOHCTUTYLHOHAIN3MHIH OOJIyBl Typaibl alTy MYMKIiH eMeC CHSKTHI, ce0e0i, KOHCTUTYIIMOHAIM3MHIH HeTi3ri
KYH/IBUTBIKTapbl — MEMJICKETTIK KOJI CYKMayLIbIIbIK JKaFJaiibIHIa alaMHBIH KYKBIKTapbl MEH OOCTaH/bIKTa-
pbl. KOHCTUTYIIHOHAM3M YFBIMBIHA KAaTBICTBI KOIITEI'€H LIETENIIK JKOHE OTaHABIK 3epTTeYLIUICpAIH MiKipIie-
PiH 3epTTey Heri3iHIe JKoHe OChI Makaana OasHgarFaHaap OOHBIHIIA aBTOPJIApP ©3IHIIK KOPBITHIHIBI jKaca-
Ipl. «KOHCTUTYIHS JKOHE «KOHCTHTYLIMOHAIM3M» YFBIMIAphIH axbIpaTa 6iny KaxeT. COHFBICHI HEFYPIIBIM
KeH YFbIM jkoHe KOHCTHTYIMS TY)KBIPHIMAAMACBhIH KAIBINTACTHIPY/Abl, KOHCTHTYIMS MEH KYKBIK KOJIAHy
IPOLECTEpPiHiH e3apa OaiaHbICHIH KaMTamachi3 etyai Oiigipeni. COT KOHCTUTYLHOHANIN3MI YFBIMBI «KOH-
CTUTYLIMOHAJIM3M» YFBIMBIHAH aJIBIHFAH )KOHE KOHCTHTYLHSJIBIK OaKpliay OpraHbIHBIH, 9I€TTe, Oenriii Oip
3aHHaMaJbIK HOpManapAblH KOHCTHTYIHS epexenepiHe CoMKecTiriHe KaThICTBHI Macesernep OoibIHIIA Iiie-
miMIepiHiH KUBIHTHIFEL Kaszakcran PecrnyOinkachlHIa COT KOHCTHTYIMOHANM3MIH TambiTyna Kasakcrax
Pecry6nukachbiHbIH KOHCTUTYIMSUIBIK COTBI €pEKIIe POl aTKapabl, OHBIH KbI3METi KOHCTUTYLHSIIBIK KYpbI-
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JIBICTBIH, HETi3/IepiH, aJlaM MEH a3aMaTThIH KYKbIKTapbl MEH 0OCTaH/IBIKTAPbIH KOPFay/ibl KAMTAMAChI3 €TYMEH
HIEKTEIMEH .

Kinm ce30ep: KOHCTUTYLHOHANN3M, COT KOHCTUTYLIMOHATIN3Mi, KOHCTUTYIHS, KOHCTUTYIUSUIBIK COT, KOHCTH-
TYISIIBIK OaKbIay OpraHbl, )KOFapFhI COT, TYXKBIPBIMaMa, COT OMIIITI.

A.M. Nurmagambetov, S.B. Nurmagambetova

Constitutionalism and judicial constitutionalism in the Republic of Kazakhstan:
origins and modernity

The article provides a historical and legal analysis of the origin and formation of the institution of
constitutionalism in the Republic of Kazakhstan, the relationship between constitutionalism and judicial
constitutionalism, the role of the institution of constitutionalism in the legal regulation of public relations. The
authors have step-hy-step reviewed the Soviet experience in developing the concept of constitutionalism, and
conduct a comparative analysis of the constitutional norms of the Soviet period to identify similarities and
differences with the modern idea of constitutionalism. Despite the fact that the Constitution had the highest
legal force in the USSR, it is not possible to speak about the existence of constitutionalism in the republics of
the USSR, since the main values of constitutionalism are human rights and freedoms in conditions of
reasonable state non-interference. Based on the study of many opinions of foreign and domestic researchers
regarding the concept of constitutionalism, the authors have come to the following conclusions set out in this
article. The concepts of “constitution” and “constitutionalism” should be distinguished. The latter is a broader
concept and implies the formation of the concept of the constitution, ensuring the relationship between the
constitution and law enforcement processes. The concept of judicial constitutionalism is derived from the
concept of constitutionalism and is a set of decisions the constitutional control body on issues, as a rule,
concerning the compliance of certain legislative norms with the provisions of the Constitution. A special role
in the development of judicial constitutionalism in the Republic of Kazakhstan is played by the Constitutional
Court of the Republic of Kazakhstan, whose activities are not limited to ensuring the protection of the
foundations of the constitutional system, human and civil rights and freedoms.

Keywords: constitutionalism, judicial constitutionalism, constitution, constitutional court, constitutional
control body, supreme court, concept, judiciary.
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Menuanusi: BONpochbl TEOPUH M NPAKTUKHU

CraThsl MOCBAIIEHA UCCIEA0BAHUIO MOHATHS, BUIOB U CYLIHOCTH MEIUAIH, HEKOTOPHIM MOMEHTaM B HCTO-
pHM pa3BUTHSA, NMPUHIOUIAM M 3TarnaM MeIuaruu. B COBpeMEHHOM COIMaTbHOM KOHTEKCTE aKTyalbHOCTh
JaHHBIX BOIPOCOB HE BBI3BIBACT COMHEHHMs. IlocpeHNUEecTBO KaK MPOIECC pa3penieHus KOH(INKTOB UrpaeT
pEMIAIOIYI0 POb B CIIOPAX M YKPEIUIEHWH COLMHANbHOHN cruto4éHHOCTH. IIpn paccMOTpeHnH ero B paspese
COLMATBHOTO TOCYIapCTBa MPABUTENILCTBO UIPACT PEILIAOIIYIO POJIb B 00ECIEUEeHUH OJIarocOCTOSHUS CBOUX
TpakK/iaH, BBISIBIEHB! HECKOJIBKO KIIFOUEBBIX MOMEHTOB: pa3pelieHHe KOH(INKTOB B COIMAIBHBIX BOIPOCAX;
JIOCTYI K NPAaBOCYAUIO M COLUAILHOMY PaBEHCTBY; I'OCYapCTBEHHAs IOJIMTHKA U MOJAEPIKKA; COLMAIbHAS
UHTETpanus U Op. Menuarus NpemocTaBiIseT albTepHATHBHBIC CPEICTBA Pa3peIICHUS] KOHQIHKTOB B pas-
JMYHBIX COIMANBHBIX cpepax, TAKUX KaK CEeMEeHHBIC CIIOpHI, KOH(QIINKTHI B OOIECTBE M Pa3HOTJIACHS HA pa-
6ouem Mecte. E€ meHHOCTD 3aKirodaeTcs B COACHCTBUE MUPHOMY YPETryJIHPOBAHHIO M NMPETOTBPAICHUH 3C-
KaJIalli¥ KOH(MJIMKTOB, HETATHBHO BIMSIONINX HAa COLUANBHYIO CTPYKTYPy OOIIECTBa M OTPaKAIOIIUXCS HeTa-
TUBHO Ha COLUANIBLHOM CTpyKType B LiesioM. 1103ToMy Tak BaXKHO M3y4€HHE U HCCIIEAOBAHUE TEOPETUUECKUX 1
MPaKTUYECKUX OCHOB MeIMAllNH. B paMKkax HAaCTOSAIIEro H3bICKaHWs OBUIH MCIIOIb30BaHBI KAK METO/IBI SMITH-
PHYECKOTO UCCIIeIOBaHUs (CPaBHEHHUE), TAK U TEOPETHUECKOTO UCCIICOBAHUS (aHAIU3).

Kniouegvie crosa: apoutpax, Meaualys, IIOCPEIHUUECTBO, IPEMEINALHs, IIOCTMEIUAL, Pa3pelIeHue KOH-
(bAMKTOB, MPUHIMITEI MEAUAINH, (HACHIUTATUBHOE MOCPEIHUIECTBO, apOUTpaKHAs Meauanus, AocyneOHoe
HOCPEAHUYECTBO, TPO(ECCHOHATBHBIH METHATOP.

Beeoenue

CoBpeMeHHOE rocynapcTBO, MPOBO3IIIALIatoniee ce0sl COUUAaIbHBIM, TOJDKHO HECTH OTBETCTBEHHOCTDH
3a peasIu3aluio MOJIIMTHKY, IPUOPUTETOM KOTOPOH SIBIIsIeTCsl Oiaronoiyune ero rpaxnaat. MccnenoBanus 1o
MeIMald MOTYT OLIEHWTh, B KaKOW CTENEHH MPaBUTEIbCTBA MHTETPHUPYIOT MEIHAIUIO B CBOIO NPaBOBYIO
0a3y u conmanbHy monutuky. B HarmumonaneHoM 1utane passutus PecnyOmmkm Kazaxcran no 2025 roma
oO0IIeHallMOHAIbHBIE IPUOPUTETHI pa3AeieHbl Ha TPU HAIIPABIICHUS, U IIEpBOE — 3TO OJaromnoaydue rpax-
JlaH, KpaeyrojbHBIM KaMHEM KOTOPOTO SBJISIETCS CIIpaBeINBasl colaabHas moiautuka [1].

IToHumanue TOro, Kak rocyaapcTBO MOJIEPKHUBAET U PErYIHUPYET MOCPEAHUYECKYIO MPAKTHUKY, IPOIIH-
BaeT CBET Ha ee 3(h(EeKTUBHOCTD KaK MHCTPYMEHTa COLMAIbHON rapMoHuu. M3ydeHue poim rocyaapcrsa B
COJICHCTBUH W TOOIIPSHUH MTOCPEIHUYECKUX MHUIMATUB Ha YPOBHE COOOIIECTB JIaeT MpeAcTaBieHne o 6o-
Jiee MUPOKUX CTPATETHsIX COLMANbHON MHTErpaIiy.

Mennanys ¥ conMagbHOE TOCYAapCTBO NPEACTABIISIOT COOOW N1BA PAa3IMUHBIX, HO B3aUMOCBS3aHHBIX
acriekTa oOIIeCTBEHHOW KU3HH, CBS3aHHBIX C pa3pelieHneM KOHMIMKTOB U o0ecriedeHrneM 01arocoCTOSTHUS
rpaxgad. ['ocymapcTBo, no3unuoHupyomee ceds colualbHbIM, 00f3aHO YYacTBOBAaTh B IIPOLEccax,
HampaBJICHHBIX HA MHPHOE pa3pelieHue KOHQIIMKTOB. M3ydeHne 3TUX BONPOCOB MMOMOXKET OLEHUTH CYILe-
CTBYIOLIEE MOJIOXKEHUE M ONpeAeTUTh 001acT Ais yiyduenus. 28 Hosops 2011 r. 6bu1 npunst 3akon Pec-
myOnmku Kazaxcran «O menuanum, 3T0 ObLT MPOTPECCUBHBIN IIAr HA MyTH K CTAaOMJILHOMY M CIPaBEIN-
BOMY OOIIECTBY, Tl pa3perieHne KOHPIMKTOB NMPOUCXOIUT 3)(HEKTUBHO, a TPaskKAaHe UMEIOT JOCTYH K CO-
LUAJIBHBIM YCIIyTaM U MOJJIEPKKE.

Memoovr u mamepuans

B paMKax HaCTOAMETO UCCIICAOBaHUA OBLIN MCITOJIB30BAaHBI KaK OGIIIGHay‘-IHBIe METOABI NCCIICAOBAHUA,
TaK U CIICHHUAJIBHO-IIPABOBBIC METO/IbI, TAKUEC KaK (bOpMaJ'IBHO-IOpI/II[I/ILICCKI/Iﬁ u CpaBHHTCJ’IBHO-HpaBOBOﬁ.

* ABrop-koppecnonaent. E-mail: f. momysheva@etu.edu.kz
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Meguvauus: BOMPOCbI TEOPpUN N NPAKTUKN

[Ipu HammcaHW¥ HACTOSIIEH CTAThU OBUIM MPOAHATU3UPOBAHBI TPYIbl OTCYCCTBEHHBIX U 3apyOCIKHBIX
YYEHBIX 110 TEOPETHUECKUM U MPAKTUIECKUM OCHOBAM Menuariu, 3akoHsl «O meamannm» Pecyonmku Ka-
3aXCTaH M CTpaH ONMKHETO 3apyOekbs, CTAThH MPO(PECCHOHATBFHBIX MEAHATOPOB B CIICIIHATH3HPOBAHHBIX
H3JJaHUSIX.

Peszynomamut u ux obcyscoenue

[lo cpaBHEHHMIO C TEpPEroBOpaMH, HOBas W OTIMYHUTENBbHAs OCOOCHHOCTh MeIualuu — J00aBlIeHHe
HEHTpanbHON TpeThel CTOPOHBI, JAearomeil BCE BO3MOXKHOE, YTOOBI CIIOPSIINE CTOPOHBI JOCTHUIIA KOHCEH-
cyca M CTPOTrO B paMKax IPpaBoOBOro moussl. HemanoBaxHbIM (hakTOpOM SIBIISIETCS TO, YTO MOCPEIHUK HE pe-
LIaeT UCXOA JeJia; yPeryJIupOBaHNEe B KOHEUHOM CUETE JIE)KUT Ha CTOPOHAX.

Mennanus Tenepb UCTONb3YeTCs AT pa3pelieHus CIOPOB B IIMPOKOM CITEKTpe oTpacieii u cdep. Me-
JIUALUI0 MOXKHO HCIIONB30BaTh KaK A0 Havajda O(QUIMaIbHOTO pa3OMpaTeNnbCTBa, TaK M BO BpeMs HETO, a
TaKXe KOIZa pacCMaTPUBAIOTCS WM pa3pabaThIBAlOTCS APyrue GOpMbl pa3perieHus CIopoB, TaKUE KaK ap-
OuTpax.

Oto ¢dopma BeneHHs eperoBOpoB, IPU KOTOPOH CTOPOHBI COTJAIIAIOTCS HA3HAUYUTh 00Y4YeHHYI0, Oec-
MIPUCTPACTHYIO TPETHIO CTOPOHY (TIOCpeIHUKa) /Ul IOMOIIM B pa3pelieHuu cropa. IlocpenHuk cornacoBaH
BCEMH CTOPOHAMHU M SABJSIETCS HEUTPAIbHBIM TPETHUM JIMIIOM, KOTOPOE IIOMOraeT CTOPOHAM AOCTUYb MHUP-
HOTO YPEeTrYJIHPOBaHHUsI, OTBEUAIOIIET0 MOTPEOHOCTSIM KaKJ0ro. MeuaTrop He HaBs3bIBa€T CTOPOHAM pelie-
Hus. Ckopee, KIIOUEBbIe PEeUIeHHs IPUHUMAIOTCS cCaMUMM CTOpoHaMu. Henb3st He coracuthcs ¢ npeacena-
tenem AHO «Memuamus» (P®), npodeccrnonansaeiM MeanatopoMm, ®@. HurMarymimHbIM, 9TO HE HYKHO
a0COMOTH3UPOBATh POJIb MEAMALIMY B yPETyIMPOBaHUH CHIOpa. 3apaBasi OObEKTHBHAS OLECHKA MEANALINH KaK
Oosiee BBICOKOH BO3MOXKHOCTH PEIICHUS CIIOpa, HEOOXOANMOCTh TPEThEeH HEWTpalIbHOM CTOPOHBI, Tipodec-
CHOHAIBHOTO MeIuaTopa, JOKHA OBITh OCO3HAHA U TMPUHSTA BCEMU CTOpOHaMH [2].

BeicTynare nocpeqHUKOM O3Ha4YaeT JeHCTBOBATh B KAYECTBE MUPOTBOPLIA MEKAY CTOPOHAMU B CIIOPE.
[o cyTtn, 310 HeopMmalbHBIH MpoIecC, B KOTOPOM HENOCPEICTBEHHBIM yYacTHHUKAM B MX YCHIIMSX TIO ype-
TYJIMPOBAHHUIO IOMOTAIOT OJHA WM HECKOJIbKO HEHTpPalIbHBIX TPEThUX CTOPOH. MeanaTopbl He BEIHOCST pe-
LICHUS U HE paspermaroT crnop. OHM KOHCYIBTUPYIOT U OECIPUCTPACTHO KOHCYJIBTUPYIOTCSI CO CTOPOHAMHU,
9TOOBI TOMOYb HAWTH B3aUMOITPUEMIIEMOE pellIeHHE IPOOIEMBI.

OnpeneneHnit MeTUai MHOKECTBO, HAXOASIIHECs B 00pallleHNH, BKJIIOYAIOT CIEAYIOLINEe MOMEHTHI:

T.H. [lymkuna cunTaer, 4To Meananus — ocobas popma nocperHuuecTsa u ocodast Gopma NpUMHUPH-
TeJILHOU Mponenypsl. OHa MO3BOJISIET CTOPOHAM IPU COJICHCTBUU HE3aBHCUMOIO U OECIIPUCTPACTHOTO JIMIA
Ha 10OpPOBOJIBHOI OCHOBE BBIPA0OTATH B3aMMOBBITOIHOE U MCIIONHIEMOE pelieHne, KOTopoe OyAeT OTBe4aTh
HMHTEpEecaM BCeX YYaCTHHUKOB cropa [3].

3.M. CanpakacoBa, A.K. ®aitsymuna u H.M. CangpsikoBa mojaratoT, 4To MEAHalys — 3TO MEPEroBo-
PBL, IPOBOJMMBIE C TIOMOIIBIO TPEThEH CTOPOHBI. B Mennaium yepes HCKyCCTBO BEIECHHUS MEPETOBOPOB pa3-
pEeLIalTCs He TOJILKO MPOOJIEMbI, HO M OpUeHTAIUs Ha 3G PEKTUBHOE JajbHeilee coTpyaHnuecTBo [4; 45].

O.B. AmnaxBeproBa ompenenseT MeOUalMI0 Kak IPOLECC IEPEroBOPOB C y4acTUEM TPETheH,
HEHTpaNbHON CTOPOHBI, KOTOpas SIBISIETCS 3aUHTEPECOBAHHOM JIMIIb B TOM, YTOOBI CTOPOHBI Pa3pelInid
CBOH crop (KOH(IMKT) MaKCUMaIbHO BBITOIHO Ui 00enx (Bcex) cTopoH. MeauaTtop (MOCPEHHK) yIIpaBis-
€T TIeperoBopaMu TaKUM 00pa3oM, YTOObI CTOPOHBI NPUILIM K HanOoJiee BBITOAHOMY M PEATHCTHYHOMY CO-
IJIAIIEHHIO, YOBJIETBOPSAIOIIEMY HHTEpEecaM 00euX CTOpPOH [5].

Bo Bcex ompenenenusx o0Oiiero Hemasno. Bo-mepseix, (hopMa BMelIaTeabCTBa TPeThel cTOpoHbI. Oc-
HOBHAas POJIb TPEThEH CTOPOHBI — CIIOCOOCTBOBATh MPUHATHUIO PELICHUH NpyruMu JitoapMu. [Ipoiecc cTpo-
WTCSl HA MEPErOBOPAX, M MOCPEIHUK CYIIECTBEHHO MOAJAEPKUBAECT U aHATU3UPYET CUTYALHIO CO CTOPOHAMH.
Bo-BTOpBIX, TpeThsi CTOPOHA JIOJDKHA OBITH HE3aBHCUMOM OT CTOPOH CIIOpa, caMa CyTh MEIUAINH B TOM, YTO
Meaunarop OecnpuctpacteH. JloBepre, BO3HUKaIOIIee B XO€ MpoIiecca, MO3BOISET MEANATOPY BBITOIHATH
TaK Ha3bIBAEMYIO CBA3YIOLIYIO POJIb MEXAY CTOPOHAMH.

OnpenenéHHo, 3T0 JOOPOBONBHBIN Mporecc. Menuarop sBISIETCS KOOPIMHATOPOM, U BO BpEMs Ipo-
mecca He OyJeT CyAWTh WM JaBaTh cOBETHL. IlocpenHuk OyaeT MCIONb30BaTh METOIBI, OPHEHTUPOBAHHBIC
Ha pelIeHue, YTOObl IOMOYb CTOPOHAM NPUHTH K YpPeryJMpOBaHHIO, KOTOPHIM OYAYT YIOBJIETBOPEHBI BCE
CTOPOHBI, OOECIIeunBasi TeM caMbIM OOIIMI XKelaeMblid pe3ybTaT. Y KaXJOH CTOPOHBI OyAeT BO3MOXHOCTD
BBICKA3aTh CBOIO TOUKY 3PEHHUS, a TAK)KE BBICIYIIATh TO, YTO TOBOPUT JIpyTasi CTOPOHA.

[eperoBopsl, MPOBOAMMBIE B X0JIe METUAINN, KOHOUICHIIMATBHBI U HEMPEIB3ATHI, YTO O3HAYAET: CTO-
POHBI HE MOTYT TOJIaraTbecsl Ha TO, YTO TOBOPUTCS B XOJIe MEIMALNU 3a IpeaenamMu Meauanun. Eciu mupo-
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BOE COTJIAIICHHE TOCTUTHYTO B XOJ€ MOCPEIHUYECTBA, OHO MOXET OBITh MCIOJTHEHO KaK IOPUANYECKU 005-
3BIBAIOIIMI 1OTOBOP.

Wrak, MOXXHO BBIIEIUTH OCHOBHBIEC XapaKTEPHBIE YePTHI MEAHALINN:

- Ipolecc SBIsIETCS T0OPOBOJIBHBIM B TOM CMBICJIE, YTO CTOPOHBI YYacTBYIOT 10 COOCTBEHHOMY JKena-
HUIO;

- HeHTpabHast TPEThSI CTOPOHA TIOMOTAET CTOPOHAM JOCTUYh YPETyITHPOBAHHUS;

- IPOIIECC HE SBISACTCS 0053aTENBbHBIM, €CITH HE TIOCTUTHYTO COTJIAIICHUE;

- TIpolecC SBJISIETCS YaCTHBIM, KOH(QHICHIMAIBHBIM U MPOBOIUTCS Oe3 ymepOa sl Kakux-mubo cy-
NeOHBIX pa30MpPaTETHCTR.

MHorue CYuTaT, YTO MEAWAlHs IpeiaraeT Psi MPEUMYIIeCTB M0 CPaBHEHUIO C TPAJAULNOHHBIMH
(dhopManbHBIME Cy€OHBIMU IPOIECCaMH, TAKUMH Kak CyJeOHble pa3OupaTensCTBa U apOUTpak. JTH Tpe-
MMYIIECTBA BKIIFOYAIOT B CeOsI:

- COKpaIeHHe CPOKOB Pa3peIIeHHUs CIIOPOB;

- CHIDKEHHE 3aTpaT Ha pa3pelleHue CIIOpoB;

- obecrieyenue Oojee yJOBICTBOPUTEIHLHOTO UCXO0/1A CIIOPa;

- MUHUMU3AIHS TaTbHEHIINX CIIOPOB;

- OTKPBITHE KaHAJIOB CBSI3U;

- COXpaHCHHUE WK YKpeIUIeHHe OTHOLICHUH;

- DKOHOMHUS BPEMEHH U JICHET;

- pacmupeHre IpaB U BO3MOXKHOCTEH CTOPOH.

Menauatop 4acTo SBJISETCS SKCIEPTOM B TOHM 00JIACTH, B KOTOPOUM CTOPOHBI 3asBJISIIOT O criope. Emy/eit
HE 003aTeNbHO OBITh IOPUCTOM, HO OH MOXKET IOMOYb JIOTOBOPHUTHCA O CIPABEIJINBOM ypETYIHPOBAHUU
cniopa. Takum 06pa3om, To, KOTO BBl BEIOEpETE B Ka4eCTBE TTOCPEIHNKA, MOXKET MMEThH pelllarolee 3HaUeHNE
st 3G (HEeKTUBHOCTH mocpeaHndecTBa. [locpeHUK MOKET MOMOYb CTOPOHAM COXPAaHUTH IeNiCHAIIpaBIIeH-
HOCTB U TIO3UTHBHOCTH MEPETOBOPOB, a Takke 0oJjiee OObEKTUBHO M PEATUCTUYHO PACCMOTPETh CBOH TI03H-
MU ¥ UHTEPECHL. DTO TPeOyeT MIMPOKOTO CHEKTPa UCKIIOUYUTENFHBIX HaBBIKOB CO CTOPOHBI MIOCPEIHIKA, U
CTOPOHBI JIOJDKHBI UMETHh BO3MOKHOCTH JOBEPATH MOcpeqHuKy. C TOUKU 3pEHHs CTOPOH, B OOJBIIMHCTBE
CUTyaluii 0OBIYHO MOKHO OXHJIATh OoJiee OBICTPOro M KaueCTBEHHOTO Pe3yNibTara OT MPHUBJICUCHHS KOMIIe-
TEHTHOTO U MOAXOIAIIETO MOCPEIHHKA.

Br1OpaHHBI TOCPEIHUK HAYWHAET MPOIIECC C MPOBESHMS CIyIMaHui 1o Meauanui. Bo Bpemst ciymia-
HUS 00€ CTOPOHBI MOTYT COOpPaThCst BMECTe I pabOThI HaJl COTJIALICHUEM, HIIH MTOCPETHIUK MOKET UCTIOJb-
30BaTh YEITHOYHYIO AWIUIOMATHIO. YelHOUHas NUIUIOMATHs — 3TO METOJ], UCIOJIB3YeMbIH MOCPETHUKOM,
MIpH KOTOPOM OH/OHA TepeMEIIaeTcsl OT OJHOW CTOPOHBI K JPYTOd C MPEMTOKEHUSIMHE, YTOOBI JOCTHYb CO-
rnameHus. Eciy cornamenne JOCTUTHYTO, CTOPOHBI MOAMUITYT MEPOBOE COTJIAIIICHHE.

OnwieM HECKOIBKO BHJIOB WM CTHJIEH METHAIINU:

1. @acurnumamuenoe nocpeonuyecmeo. llpu hacunUTaTUBHOM TOCPEIHUYECTBE W TPAAUIIMOHHOM
MMOCpEHUYECTBE MPO(HECCHOHANBHBIN MMOCPEAHHK TBITAETCA OOJIETYUThH TEPETOBOPHI MEXIy CTOPOHAMHU B
KoHQuKTe. BMecTo TOro, 4ToOBl JaBaTh PEKOMEHJIAIIMK WIIM HaBS3bIBATh PEIICHUE, MEIUATOP MOOUIPSET
CHOPSIINX TIPUATH K COOCTBEHHOMY OOPOBONIBHOMY DEIISHHIO, U3ydas Ooyiee TIyOOKHEe WHTEPECHl APYT
npyra. Ilpu dacumuTaTHBHOM MOCPETHUYECTBE MOCPEAHUKY CKIIOHHBI CKPBIBATH CBOM COOCTBEHHBIE B3IIIS-
Ibl Ha KOHQUIUKT. JleWCTBUTENBHO, 3TO UCTOPUYECKH TEPBbIM Bl MEIHAIlMH, BCE JAPYTHE BHJBI TaK HIIH
WHaYe BBIPOCTH M3 PAa3MUHBIX €€ acrekToB [6, 7; 89]. IMeHHO 3TOT BHA MeIUAIMK B3ST 32 OCHOBY Ka3ax-
CTaHCKUM 3aKOHOJATEIHCTBOM.

2. Ilocpeonuyecmeo no pewenuio cyoa. MOXKHO JI1 OTHECTH Cy/IeOHOE TIPUMHPEHHE K Meauanuu? Bo-
MPOC TUCKYCCHUOHHBIN.

B Teopuu BbIIeNnAIOT Ba BUAa MEIUALMU: JOCYAeOHYI0 U CyAeOHYI0 (MHTEIPUPOBAHHYIO MEIUAIIHIO).
WnTerpupoBanHas Meananys MO3BOJISIET, YUUTHIBAS CEUU(UKY AESTENTbHOCTH IOPUCINKIIMOHHBIX OPraHoB,
OCYIIECTBIISITh TNPUMHUPEHHE CTOPOH B paMKaxX IOPUCAMKIMOHHOTO Tpoliecca. Tak, ['paxknancko-
npoueccyaitbHblid kogeke Pecryonuku Kazaxcran B ct. 179 onpenenser npaBoMO4ne CTOPOH 3asiBUTh XOAa-
TalCTBO 00 yperyJmpoBaHHUU criopa (KOHQIIMKTA) B MOPSAKE MEAUALMU B CyAax IEpPBOH, aleISIHMOHHOM,
KacCallMOHHOM MHCTaHIMH, TO €CTh Ha JI000# cTaguu cyaeOHoro pazdmpatenscTa. [Ipu aToMm mporeaypy
MeJIAIH TIPOBOJIUT CYJIbsi, B 3aBUCUMOCTH OT CTaJIMH TrpaxaaHckoro mpoiecca [8]. [IpuHumas Bo BHHMA-
HHUE TOT (akKT, YTO PEIICHUE CYAa UMEET 00s3aTENbHYIO CUITY U SBJISIETCS] €AUHCTBEHHBIM ACHCTBEHHBIM CIIO-
co0OM paspenieHus] KOH(IMKTA, HHTETPUPOBAHHAS MEAHAIUS TIO3BOJIUT dPPEKTHUBHO pa3periaTh MPaBOBEIC
CIIOPBI, a TAKXKE Pa3TPy3UTH CYJIbI.
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[Ipu 3TOM KIaccu4eckuii MEAUaTOp U CYAbS-PUMHUPHUTENb OTHOCATCS K OJHOMOPSIIKOBBIM SIBICHHSM,
YTO BBI3BIBAET OIPENEICHHBIC CIOKHOCTH HAa IPAKTHUKE, TaK KaK CyAbS-NIPUMHUPUTEIb IPU COBEPLICHUU
MIPUMHUPUTEIBHON AEATEIbHOCTH HE MOXKET IMPUKA3bIBaTh WM YKa3bIBaTb CTOPOHAM, OH MOXKET TOJIBKO MX
YTOBOPUTH MOMHUPHUTHCS. DTa AEATEIBHOCTh HUYEM HE OTIMYaeTcsi OT 00bIYHOrO Menuatopa [9]. Bmecre ¢
TeM, IIPaBO CTOPOH JOOPOBOJIFHO BEIOMPATh MEAMATOpa, 3aKkperuiénHoe B cT. 11 3akona Pecrrybnmku Kazax-
ctad «O MeIuaIumy, JOJKHO OBITh 00ECIIEYeHO B TTOJIHOM o0Bseme [10].

Korzaa cTopoHs! 1 UX aBOKaTBl HE XOTAT Y4aCTBOBATh B OCPEJHUYECTBE, X IIAHCHI Ha YperyJlIupoBa-
HHUE cIlopa C MOMOIIBIO MOCPETHUYECTBA, HA3HAYEHHOTO CYZOM, HEBEIHUKH, TIOCKOJIBKY OHH MOTYT IPOCTO
BBINOJIHATH XozartaiictBa. Ho korzna cTopoHsl ¢ 00eux CTOPOH BUIAT MPEUMYIIECTBA YIaCTHs B 3TOM IIPO-
1ecce, MPOLEHT yPeryIupOBaHUs HAMHOTO BBIILIE.

B oTHOImIEHNN HOCYAEOHON MeaUaLMU TakxKe UMenn MecTo [lomoxeHns o peaau3aluy MIOTHOTO MPo-
€KTa I10 BHEPEHHUIO 10CYAeOHOT0 yPEeryJIupOBaHUs CIIOPOB B IOPSIIKE MEIUALIUH.

Llenplo MUIOTHOTO NPOEKTa SIBISUIOCH BHEAPEHHE B IPaKJAHCKOE CYAOIPOM3BOACTBO IOCYAEOHOTO
YpPETYIUPOBAHUS OTIENBHBIX KaTeropuii cnopoB (KOH(IUKTOB) B mopsake meauauuu. K xareropusM, mo
KOTOPBIM HEOOXOMMO MPOBEACHUE MEANAINH, OB OTHECEHBI CIIOPHI:

1) B uHTepecax peOeHka (00 ompeneNeHnH MecTa JKUTENhCTBAa pedeHKa, 00 OMPEeIeHNH MopsIKa 00-
LICHUS] POJUTENS C peOeHKOM, 00 0TOOpaHuK pebeHKa OT APYTHX JIUII, O B3BICKAHUH aIMMEHTOB Ha COJep-
KaHUEe COBEPLICHHOJIETHUX JIeTEH, 00yJaloOMXCcsa B CUCTEME OOIIEro CpeHEro, TEXHUIECKOro U mpodeccu-
OHAJIFHOTO, TIOCJIECPETHEro 00pa30BaHus, B CHCTEME BBICIIET0 00pa30BaHUs MO OYHOU hopme oOydeHUs B
Bo3pacte 10 21 rona);

2) TpyZAOBBIE, IO KOTOPBIM HE MPEAYCMOTPEHO 00s13aTeNbHOe AocyaeOHoe obOparieHue B Coriacurens-
HYyI0 KoMHCCcHIO B Topsizike 1. 1 ¢T. 159 TpynoBoro konekca Pecniyonmku Kazaxcran;

3) HacCJIeICTBEHHEIE;

4) BO3HHKAIOIINE MEXKAY COCEIIMH 00 OMpPEAETICHUN TPaHHIl 3eMEJILHOTO Y4acTKa, O 3aJIMBE KBAPTHD;

5) o BBICENIEHHH, 110 BOIPOCAM YIPaBICHHUSI KOHIOMHHIYMOM;

6) o pacTopxeHnH Opaka U pasJene UMYIIeCcTBa;

7) mo goroBopam 3arima;

8) crpaxoBeie.

Bwmecte ¢ Tem BuauTCs LenecooOpa3sHbIM Ha 3aKOHOAATEIIEHOM YPOBHE 3aKPENUTh KaTErOpUH CIOPOB,
KOTOpBIE MOAJIEKAT 00s3aTeIbHOMY PACCMOTPEHHIO TTOCPEICTBOM HNPOBEICHUS MTPOLEIypbl MEAUALIMN KaK B
JnocynedHoM, Tak U cyaednom mopsiake [11; 19].

3. Oyenounoe nocpednuuecmeso. IIpsMON TPOTUBOIOIOKHOCTBIO (DACHIIUTATUBHOMY HOCPEIHUYECTBY
SIBIISIETCS. OLIEHOYHOE, THII OCPEIHUYECTBA, IPU KOTOPOM MOCPEIHUKH AAl0T PEKOMEHAALMHN U HPEeAIoxKe-
HUS, a TaK)Ke MOTYT BBIpaXXaTh cBOE MHEHHE. BMecTo TOTO0, 4TOOBI COCPEAOTAUNBATLCS B MIEPBYIO OYEpe/b
Ha OCHOBHBIX MHTEPECaX BOBJICUCHHBIX CTOPOH, OIICHOYHBIE MEIMATOPhI CTAPAIOTCSI IOMOYbh CTOPOHAM Olle-
HUTH IOPUANYECKYIO LIEHHOCTh CBOMX apTyMEHTOB U CAEJaTh BBIBOIBI 0 cipaBeainBocTtu. CornacHo ct. 10.
. 3 3akona PK «O menmaunmy, MennaTop He BIIpaBe OKa3blBaTh KaKOH-I1MOO CTOPOHE IOPUIMYECKYIO, KOH-
CyJIbTallMOHHYIO WK nHYI0 momob [10]. Jlymaercs, 3TuM Bc€ CKa3aHO O JTaHHOM CTwie Menuanuu B Ka-
3axCTaHe.

4. Tpancopmayuonnas meouayus. B npeoOpasyromeM NOCPeIHUYECTBE MOCPETHUKH COCPEIOTauu-
BalOTCS HA MPEJOCTABICHUN CIIOPIIUKAM BO3MOXXHOCTH Pa3pelInTh CBOM KOH(QIUKT U MOOYKAal0T UX MpPHU-
3HaBaTh MOTPEOHOCTH M WHTEPECH Jpyr Apyra. TpaHcopMupyromas Meauanus, BIepBble onucanHas Po-
oeprom A. bapyxom bymem u JIxxozedom [1. dommxepoM, u onricaHa B UX KHUTe «YTO MOXKET MeTUaIvs.
TpanchopMaTHBHBINA MOAX0A K KOHPIUKTY» [12], yXOIUT KOPHIMH B TpauIHi0 GaciIMTHPYIONIeH Meua-
un. B caMmoM aMOMITMO3HOM BapraHTE 3TOT MPOIIECC HANPAaBIIeH Ha MPpeo0pa3oBaHue CTOPOH M MX OTHOIIIE-
HUI OCPEICTBOM NPHOOPETEHHS HABBIKOB, HEOOXOIUMBIX UM JJIS KOHCTPYKTUBHBIX U3MEHEHUH.

5. Apoumpaosicnas meduayusi. Bo3MOKHOCTD NPUMEHEHHS NPOLEAYPHl MEIUALMH NPU paspelIeHUuH
CIIOPOB, PACCMAaTPHBAEMbIX B MOPSJIKE apOUTPAKHOTO CYIOTPOU3BOJICTBA, 3aKPEIJICHA B POCCHHCKOM 3aKO-
HOJIaTeNbCTBE, a UMEHHO, B 1. 4 cT. 1 ®enepanpHoro 3akoHa ot 27.07.2010 r. Ne 193-®3 (pen. ot
26.07.2019 r.) «O6 anpTepHATHBHOI NPOLETYPe YPETYIUPOBAHUS CIIOPOB C y4acTHEM MOCPEAHUKa (IpoLie-
nype Meauanyn)y. CauTaeM TeOpeTHUECKH BO3MOXKHBIM BBIJICJICHUE IAHHOTO BHJa MEJIMAaIliy, 1a U ipodec-
cop M.K. CyneitMmeHOB 0OTMeUaI B CBOE BpEeMsI, YTO MEIHAITUS B apOUTpaKe — ITO YACTHBIC OTHOIICHHS, 3TO
MeAnanysi B MCTUHHOM CMBICIIE 3TOTO CJIOBA. 3/1€Ch CIOKHUIIACH YCTOSBIIASCS MPAKTUKA U HOPMaTHUBHOE pe-
ryJupoBaHue. MeTozbl aJbTePHATHBHOTO Pa3peIleHNs CIIOPOB, B YACIO KOTOPBIX BXOJIUT MEIUAIIHS, CETro-
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JHSI ABJISIIOTCS COCTAaBHOM YacTbio Habopa YCIIyTr 1O Pa3pemeHnIo CIIOPOB, IpeAaraéMbIX BeIyIIUMH apOHT-
PaXXHBIMH YUPEXKISHUSIMHI BO BceM mupe [13].

6. Dnexmponnoe nocpeonuvecmso. LludpoBoe BpeMs TUKTyeT CBOM INPABUIIA, MCIIOIH30BAHUE SIICK-
TPOHHBIX MOMOIIHUKOB — 3TO YK€ HE POCKOIIIb, & HEOOX0IUMOCTh. Menuanus He SBISETCS HCKITIOUCHUEM.
[Ipu 3neKTPOHHOM MOCPETHUYECTBE MEAUATOP MPEAOCTABISIET HOCPEAHUIECKHE YCIIyTH CTOPOHAM, KOTOPbIE
HaXOJATCSI HA PACCTOSIHUU JIPYT OT APYra, WK Yeil KOH(QINKT HAaCTOJIBKO CHJIEH, YTO OHM HE MOTYT Haxo-
JUTHCS B OTHOM KOMHATE.

DJEKTPOHHOE MOCPETHUYECTBO MOXET MPEACTABIATH COOOM MOTHOCTHIO aBTOMATH3MPOBAaHHYIO OH-
JaH-CUCTEMY pa3pelIeHrs] CIIOPOB 0e3 KaKoTo-THO0 B3aUMOJIEHCTBHS ¢ TpeThell cTtopoHor. Ho anmexTpon-
HO€ IOCPEIHUYECTBO, CKOpEe BCETo, OyJeT HallOMUHATh TPAJULHUOHHOE (aCHINTATUBHOE ITOCPEIHUYECTBO,
OCYIIECTBIIsIEMOE Ha paccTosiHuU. biarogapst cepBrcam BuieokoHdepeHuuii, Takum kak Skype, Google Meet
U IIp., CTOPOHBI TEHEPh MOTYT JIETKO U JEIIEBO OOIIAThCA APYT C APYTrOM B PEXHMME PEalbHOI'O BPEMEHH, a
TaKXe MOJIy4aTh IOJIb3Y OT BU3YaJbHBIX U I'OJIOCOBBIX CUI'HAJIOB.

HecomHenHo, mpu Haajexamei moaAroToBKe OHJIAMH MeAUAIM UMEET Psill MPEUMYIIECTB Tepe]l MeIu-
anuel, TpeOyrolIel JINYHOW BCTPEUH, B IEPBYIO OUepelb, 3TO MPOIECC C HU3KUM YPOBHEM CTpecca, KOTOPBIH
CIOCOOCTBYET JOBEPHIO M MTOJIOKHUTEIBHBIM SMOIIHSIM [ 14].

Crmcok MEPCUUCICHHBIX BUAOB ME€AWAIIUN JAJICKO HE ITOJIOH. Pa3FpaHI/I‘ICHI/IC BUIOB MC€Ualluu IMPUBO-
JIUT K OCO3HAHUIO CHEUU(HUKH OINpEeNICHHBIX cep B paMKax CYHIECTBYIOLIETO MPAaBOBOTO IOJISl, BEIOOPY
HanOoJiee MPaBUILHOIO BAPUAHTA PEIICHHSI BO3HUKILIETO CIOPA.

ITocpennuyecTBO Beceraa ObUIO M €CTh YacTh YEJIOBEUYECKOrO B3aHMMOJACHCTBHUS, KOTOPOE Pa3BUBAIOCH
BMECTE C [IUBUJIM3AIIUCH.

AMepurKaHCKass MOJAENIb MEAHAlMK cTaja caMO pachpocTpaHEHHOU B mociegHue necartuieTtusi. Ilo-
cpeaandectBo B CoeauneHHbIx llITaTax BOCXOAUT K TPYZOBBIM M COLMAIBHBIM BOJIHEHHSM BO BTOPOH IO-
JoBuHe XX BEKa, KOrja TyJ1a XJIbIHYJIH THICSYU YMUTPAHTOB CO BCEX YTOJIKOB 36MHOIO 11apa. Ype3BblyaitHo
obocTpuiack 60pb0a 3a YCIOBHs M OIUIaTy Tpyaa. bes ObICTporo pasperieHus TpYJAOBbIX CIIOPOB BO3HHUKAJA
yrpo3a 3a0acTOBOK, MAaCCOBBIX YBOJBPHEHUH M JTaXKe 3aKpbITHs mpennpustuil. MunuctepctBo Tpyaa CILIA
MIPEeIOAKMIIO TOTJ]a CBOM YCIYTH B KadecTBE MOCPEAHUKA B TPYAOBBIX cropax [15], u 3To okazanoch upes-
BBbIUaITHO 3()(heKTUBHBIM CPEACTBOM ypETyITUPOBAHUSI.

Penurnosneie HOPMBI IPOAOIIKAIOT UTPATH POJIb OJHOTO U3 PETYISTOPOB OOIIECTBEHHBIX OTHOLICHHH.
Cornacusl ¢ rocioguHoM M.A. MyxaMeT3apuIOBBIM, YTBEP)KIAIOIIUM, YTO BEPOMCIIOBEIAHNE HE TOJIBKO
OTIpEJIeIISIeT TMYHOE OTHOIICHUE YENIOBEKA K «IIOTYCTOPOHHEMY» MUPY, HO H OKa3bIBaET CYIECTBEHHOE BIIU-
SIHUE Ha MOCTYNKHU JIIOJIEH, UX OTHOLICHUS B CPEJE €IUHOBEPLEB U ¢ Apyrumu jroaesMu [16]. Ho BcE xe
MPUMHUPUTEIBHBIE TPOLEAYPHI B MCIaMe OTJIMYAIOTCS OT MUPCKUX MPOLENyp HocpeaHndecTBa. Meaunanus B
nucjiaMe, Kak, BIOpoueM, U B HIO6OI>'I peiIuruu, OCHOBBLIBACTCA HAa HCMPCIIOKHBIX TCOJIOT'MYCCKUX IMOCTYyJaTax.
MycynbMaHCKUH MenuaTtop 00s3aH HEYKIIOHHO CJIe/I0OBaTh HOPMaM IIapuara, He MMesl MpaBa PEeKOMEH]IO-
BaTh CTOPOHAM OTOMTH OT PEIUTMO3HBIX mpennucaHui. Ilepen HUM He cTaBUTCA 3aAada JH000H LEHOH Jo-
CTUYb COTJIALLEHMSI MEXIY CTOPOHAMH, AK€ 3a CUET HapyLICHUs MYyCYJIbMaHCKHX Npeanucanuil. B nnom
CJIydya€M OH CaM CTaHOBUTCA TI'JIaBHBIM IIPABOHAPYIIUTEIICM.

30510Ty10 cepeluHy BO BCEX CBOMX Jiesiax Mpu3biBai uckath Kordynumii. 10 00men3BecTHOE BBICKA3bI-
BaHHE BEJIMKOTO KUTaHCKOro (uiocoda APEBHOCTH B3SITO HA BOOPY)KEHHE COBPEMEHHBIMH MEAMATOPAMU.
Bnaronapst rmy6okomy BrnusiHui0O KOHQYIMsT HAa KUTAWCKYIO KYJIBTYPY, MOCPEIHUYECTBO CTANO BEAYIIUM
crocoboM pazperieHus cropoB B Kutae Ha npoTspkeHuH Teicauenetuit [17].

Menunanus >KU3HEHHO BakHa B coBpeMeHHOM oOmiectBe. [locpennnuecTBo momoraer JroasiM sddex-
THBHO PEryJIHpOBaTh CBOM PAa3HOTNIACHA. JTO JA€T CCOPSIIMM CTOPOHAM BO3MOXKHOCTh OOBEKTHBHO H Oec-
IIPUCTPACTHO B3IVISIHYTh HAa TOYKU 3PEHMs IpYr Apyra. SICHOCTh, KOTOPYHO NPHUHOCUT MENMALMS, PEAKUI
TOCThb Ha CyleOHBIX clylaHusx. B Hacrosiee Bpems Meauanus 10cTaToYHO (G ¢EeKTHBHA IS BCEX BUIIOB
IPaXJaHCKUX CIIOPOB.

Ha mexmyHapoHO# apeHe KOHIENIMS MUPHOTO YPEryJIMpOBaHHS CIIOPOB CTAaHOBUTCS BcE Oolee mo-
MYyJSIPHOM, TIOCKOJIBKY MpeyiaraeT 0eCpOUTPhIIIHYIO CUTYalHIo, a 3TO 03HAYaeT, 4TO 00e CTOPOHHI (B CIO-
pe) MOTYT aeKBaTHO yJOBJIETBOPUTH CBOM MOTPEOHOCTH U TpeOOBaHUs (K COXKAJICHHIO, CACTIAEM OTOBOPKY,
pedb He UAET O BOCHHBIX KOH(IIUKTAX, 32 PEIKUM UCKIIOYCHHEM).

Tekymye TeHIEHIUN BKIIIOYAOT:
1. Mensowuiics npo@uns y4acmHuKo8 mpancepanuitblx CHopos.
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XapakTep pa3pelieHrs] MEeXIyHApPOAHBIX CIOPOB U pacIlMpeHHe OCPEAHNYECTBa B 3TOH 00JacTu Me-
HSIOTCSI BMECTE C XapaKTepPUCTHKAMHU YYAaCTHUKOB TPAaHCTPAaHUYHBIX cHOPOB. KoinuecTBo MeXIyHapOAHBIX
CIIOPOB 3HAYMUTEJIEHO IPOIPECCHPOBAIO M3-3a BO3POCIICH AOCTYHMHOCTH MHTEpHETa M COOTBETCTBYIOLIETO
pocCTa 4Kcia MUKPO- U MaJIbIX (QUPM, 3aHUMAIOIIUXCS MEXIyHapoaHoH Toprosieil. [lomymaiite o simuke
[Tannops! MEXAyHapOIHBIX CIOPOB, CBA3aHHBIX ¢ VIHTEpHET-TpaH3aKUMSIMHU MEXIY HPEANPHUITUIMH U IO-
Tpebutemsimu. [lorpeburenn Bece yale COBEPIIAIOT OHJIANHH MOKYIKH, HE BBIXOJAS U3 10Ma, UM HEOOXOIUMO
OBITH OOJIee OCBEAOMIICHHBIMU O MPOMCXOXKICHUN TOBAPOB, BPEMEHH U MECTE 3aKJIIOUSHHUS TOTOBOPA KYILIH-
MIPOaXKH, a TAKXKE O MECTe OTTPY3KH ToBapoB. Koraa BozHUKaeT mpobiemMa, BIaieblbl WK KIHEHTHl Majo-
ro OM3HEca MIIYT CIPABEVIMBOCTH M MOTYT HENpeIHAMEPEHHO OKa3aThCs BOBJICUEHHBIMH B MEXKIyHapO-
HBIN KOH(JIHUKT.

2. Omxpuvimue MeNcOYHAPOOHOU NPAKMUKU MEOUAYUU.

WHcTuTynmoHaneHbINH NOTEHIMAN ATl YAOBJIETBOPEHUS OTPEOHOCTE CTOPOH CIOpa M ONBITHBIX IIO-
CPEIHMKOB, pabOTAIOIIUX B 3TOH MEHSIOLIEHCSA Cpefe pa3pelieHus CIIOPOB, Pa3BUBAETCS], TOCKOJIBKY MEX-
JQyHapOJIHOE MOCPETHHYECTBO MPOJIOIDKaeT HaOMpaTh MOMYJISIPHOCTb, OCOOCHHO B SKOHOMHYECKOH cdepe.
TpaHcrpanuuHbple TOCPETHUUECKHUE YCIYTH Havyald MHCTUTYLMOHAIN3UPOBAThCS B cepeauHe—KoHIe 1990-x
rr. MexayHapoaHble KOMMEpUYeCKHe apOUTpaXKHbIe YUPESKICHUS, TaKue Kak MexIyHapoaHasi TOprosas Ina-
nara («ICCy) B Ilapmxe, JIoHTOHCKHH MEXTyHAPOIHBIA apOUTPaKHBIN CYJ, a 3aTeM A3HAaTCKUI MEKAyHa-
POIHBIN apOUTpaKHBIM LEHTP, HAYalH OKa3blBaTh MEXAYHAPOIHOE MOocpenHudecTBo. HampoTus, Hammo-
HaJIbHBIE OPraHU3alMK, Takue Kak MHCTUTYT paspemenus criopos B Cuanee, LleHTp anbTepHaTHBHOTO pas-
pemrenus ciopoB («AYC») B Pume u Llentp s dexktnBHOTO paspemenus cropoB B JIoHIOHE, Havamy pac-
HIUPATH CYIIECTBYIOIINE MOCPETHUYECKUE YCITYTH.

Ha ceronaammnmii nens B Kazaxcrane Takke CKIagbpIBaeTCs MPAKTHKA MEXTyYHAPOJHOW MEAHALINH.

Taxk, cormacHo cT. 13 u 14 Koncturynnonnoro 3akoHa «O MeXIyHapOIHOM (UHAHCOBOM IICHTpE
>’ActaHa’’» JeMCTBYIOT Takue MpaBOBble MHCTUTYTHI, Kak MexnayHaponuslii Cyn u MexyHapoaHBIH ap-
ourpaxubiii nentp (MAL]) MexayHapoaHoro (PMHaHCOBOTO LIEHTpa «ACTaHa», KOTOpbIE HEe BXOIAT B Pec-
yOJIMKAaHCKYIO CYA€OHYI0 CUCTEMY M OCYLIECCTBIISIOT CBOKO JCATEIBHOCTh MO MPaBUIaM aHIJIOCAKCOHCKOTO
npasa. [Ipu sTom pemennss Mexaynapoanoro Cyna u MALL MOLIA « ActaHa» UMEIOT 00s3aTeNbHOE UC-
nonHenue [18]. Tem cambIM rocyqapcTBO aeT BO3MOXKHOCTh BbIOOpa rpakJaHaM M WHOCTPAaHHBIM JIHIIaM,
BKITFOUAsl 3apyOEIKHBIX HHBECTOPOB, B KAKYIO Cy/IEOHYIO CUCTEMY OOpaTHTHCS.

B mannoM Hampasiennu ¢ 2020 r. mexay POO «MexmyHapoaasiid neHTp Mequanun» (RPA “IMC”) u
Mexnaynaponabim Cymom u MALL MOILIA «AcTtanay 3aximoueH MeMopaHIyM O COTPYIHUYECTBE, U B paM-
Kax COBMECTHOT'O NPOEKTa ACUCTBYET «TIOPKCKHI LEHTp OEcCHOPHBIX CHENOK, MEPEroBOPOB M Meaualun
IMC». Tem cambiM 1ienbt0 co3nanusi LleHTpa siBnsiercst oOecrieueHre rapaHTUl 0e30MaCHOCTH MHBECTHLIUI
WHOCTPAHHBIX M BHYTPHUCTPAHOBBIX HWHBECTOPOB M HCIOJHEHHS JIOTOBOPHBIX 0053aTENbCTB B OM3HECE.
BbesonacHocTh 00ecieunBaeTCs 3aKIIOUEHHEM MEAMATUBHBIX COTJIAIIEHWH Ha IUIoIIaake MeXaIyHapoaHOTro
apoutpaxsoro nearpa M®I[A. Ilpu sTom cornamenus, cKpemi€éHable B « TIOPKCKHN IEHTP OECCIIOPHBIX
CHIEJIOK, neperoBopoB U Meauanuu IMCy», 00s3aTenbHBl K UCIIOJTHEHUIO U BXOJAAT B IOPUCIUKINIO Mexay-
HaponHoro Cyna win MexIyHapoJaHOro apOuTPakHOTO [IEHTPA, TJIe KICKOBBIE TPEOOBaHHS PACCMATPUBAIOT-
Csl C UCIOJIb30BAHUEM MPUHIUIIOB aHTJIOCAKCOHCKOro npasa [19].

3. Mescoynapoono-npasosas baza meduayuu.

[Tpu3bIBBI K cO3/aHUI0 OoJiee MPOYHON MPABOBOHM 0a3bl JJIsi OKa3aHUS IMOMOIIM B IMOCPEIHUYECTBE B
TPAHCIPAaHUYHBIX CIIOPAX IOCIECIOBAIM 33 MEJUICHHOW M YCTOMYMBON HMHCTUTYLMOHAJIU3ALMEH U POCTOM
MEXIyHapOIHONH NPakTHKH NOCpeaHHYecTBAa. MeXAyHapOJHbIE 3aKOHBI, PETYIMPYIOLIMEe KOMMEPUYECKOe
MTOCPEHUYECTBO, OBLTH TIPUHSTHI paHee.

4. IIpogheccuonanuzayus Meouamopoa.

B GonpmmHCTBE CTpaH MHCTUTYLHMOHAIBHBIE TIPOTPAMMBI [0 aKKPEIUTAMH MEIUaTOpOB 03HAMEHOBA-
71 Havaino npogeccronannzauun cpepsl Meananuu B 1980-x umn 1990-x rr. MecTHble cyabl, mpodeccuo-
HaJbHBIE TPYMIBI, TaKHe KaK IOPUANYECKHE aCCOLUMAIMM W OPTaHM3alMU 10 Pa3pelIeHuI0 CIOPOB, YacTo
npeanaratoT 3ti nporpamMMbl. C 2000 r. 3HAUUTENBHO PACHIMPUINCH NMPOTPaMMBl aTTECTallMd HAllMOHAJb-
HBIX MEAMATOPOB; OHU MOT'YT OBITH OCHOBaHBI Ha 3aKOHOJATENHbCTBE (Kak B ABCTpUH), OM3HEC-CO0OLIECTBE
(xax B ABcTpayinu ¥ ['OHKOHTre) Wi Ha ux rubpunae (Hampumep, B ['epmannu u Cunranype). FOpuanyeckas
peructpanys npodeccHoHATBHBIX MEIUATOPOB B KOHKPETHOW IOPUCAUKIINN OOBIYHO PEryJIMpyeTcs Halmo-
HJIBHBIMU CXEMaMH CepTH(UKANH MEAUATOPOB, KOTOPHIE YCTaHABIMBAIOT IOCIIEI0BATEIbHBIE KPUTEPUH,
MPOIIETyPHI OIIEHKH U TPeOOBaHUsI K MOCTOSTHHOMY O0YYEHHIO.
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Takum 06pa3oM, B IepBoii YeTBepTH XX BeKa MHUP HPHILEN K TOHUMAaHUIO TOTO, YTO MOCPETHHYECTBO,
KaK CTpaTerus ¥ MOAXOJ K MUPHOMY Pa3peIleHHI0 KOH(IMKTA, OTINYAETCS PUBICUYECHUEM K OOCYXICHUIO
TpeTbeil CTOPOHBI B JOMOJIHEHUE K HEIOCPEACTBEHHO BOBJICUEHHBIM CTOPOHAM. Meauarus UCIOJIb3yeTCsl
JUIsL TATbHEHIIero 00CyKICHNUS, KOTAa OMMOHEHTHI OTKA3bIBAIOTCSl 00IIATHCS APYT C APYroM WMJIM KOT/AA Iie-
PETOBOPHI HE MPHUBOMAT K JIOCTHKEHHUIO OOl TOUKH 3peHws. [locpeHuK BRICTYIIaeT B pOJIM HEUTpaIbHOU
TPEThEH CTOPOHBI, CIIOCOOCTBYIOIIEH pa3peleHuto cropa 6e3 OeHKH apryMEeHTOB OJJHOW U3 CTOpOH. Memu-
aTOPOM 3TOTO THIIA SIBJSIETCS YEJIOBEK MIIM TPYINa JIIOJeH, HEUTPATbHBIX M TOJNb3YIOMINXCS TOBEPHEM BCEX
cTOpoH B Bonpoce. CTopoHa-mocpeAHUK OepeT Ha cedst ynpaBlieHHE X0A0M MEPErOBOPOB U CIYKHUT KaHAIOM
CBSI3U MEXy IIPOTUBOCTOSIIIUMH CTOPOHAMHU.

Cormnacho 1. 5 ct. 2 3akoHa Pecrry0nmku Kazaxcran, Mmeanaiius mpeacTaBisier coO00H Iponenypy ype-
rynupoBaHus cropa (KOH(IMKTa) MEXIY CTOPOHAMH MPH COACUCTBHHM MeAHaTopa (MEAMaTOPOB) B LIENAX
TOCTHKCHHS MU B3aUMOIIPHEMIIEMOTO PEIIeHus, peaan3yemMas 1mo J0OpOBOIEHOMY COTIacuo cTopoH [10].
IIpu 3TOM MOKHO BBIIAETIHUTH CIEAYIOIIUE 3Talbl MEAUALNH:

- IpeMeanaIys — corjlacue Ha MEJHalliio U MOATOTOBKA (IOATOTOBUTENIBHBIN 3Tal);

- cOOCTBEHHO MeIualusi — TMpsiMas U KOCBEHHAs: M3Y4YECHHE I, MPoOJIeMbl, HHTEPECOB CTOPOH,
OKHIaeMbIX PE3yJbTaTOB; KOHCYJIBTALIUU U IEPEroBOphI (OCHOBHOM 3Tan);

- IoCTMEANa s — COOTBCTCTBUEC PE3YJIbTATy (33KJIIO‘ICHI/IC MEIAUATUBHOI'O COFJIaIHCHI/ISI).

®daza MoAroTOBKH K MeIuanuu (peMeaualus) HaYMHAeTCsl ¢ IEPBOHAYaIBbHOTO pacciieI0OBaHus, KOTO-
poe MOXET BKIYaTh B ce0sl OOBSCHEHHE MPOLECcCa U MONBITKY yOEAWTh CONPOTUBIISIOLINECS CTOPOHBI
MNPUHATH ydacTue. JJoropop Ha MeIUalMIO YacTO MCIOJIB3YETCS Ul COTJIACOBAHUS YCJIOBHH M OCHOBHBIX
npaBui nocpeauanyectsa. Crofa OyayT BXOJUTh TaKHE MYyHKTHI, KaK MPEAMET JIOTOBOpA M CIIOpPa, PacXopbl,
KOH(HICHINAIBHOCTh, YCJIOBUS MIPOBEACHUS NMPOLEAYPhl MEAUALMH, BO3HATPAXKAECHHE U OTBETCTBEHHOCTh
MeAnaTopa u T.II.

B 6OHI>HH/IHCTBC ClIy4acB CTOPOHBLI O6M€HI/IBaIOTC$[ MNHUCbMCHHBIMU H3JIOKCHHUAMMU CIIOpa U MPEA0CTaB-
JIIFOT KOITMY MTOATBEPIK/IAIOIINX JTOKYMEHTOB. B Xoze aToro nporecca MmeauaTop OyneT UACHTU(DUIIMPOBAH U
CTaHET CTOPOHOH I0rOBOpa O MEIUALIUH.

C Touku 3peHuA Meauaropa, 1ejib Hpe[{BapHTCJ’ILHOﬁ Mcauanun COCTOUT B TOM, ‘ITO6I>I IMpOCTO IIpH-
BJICYb CTOPOHBI K MCUAIIUU. CTpaTCI‘I/ISI CTOPOH MCHEC sICHA. bonpmmHcTBO MeI[I/Ia]_[I/Iﬁ IMPOBOJAATCA B TCUEC-
HHUE OJHOTO IHs, XOTS HEKOTOPbIE MOT'YT AJHUTHCS HECKOJBKO JHEH, HeIenb WK Jaxe MecsueB. Menuanus
OOBIYHO NMPOBOAUTCS HA HEUTPAILHOW TEPPUTOPHH, a HE B opucax OJHON M3 CTOPOH. DTO MOMbBITKA HU30e-
XKaTh AucOanaHca Cuil, KOTOPBIH MOXKET BO3HUKHYTh B pe3ylbTare AeHCTBHUA OAHOM U3 CTOPOH HA 3HAKOMOM
Teppuropun. Posb nmocpenHrka BKIIOYaeT B ceOs ynpaBiieHHE IPOLIECCOM, IIO3TOMY OH OyAeT NPUHUMATh U
paccaxuBaTh CTOPOHBI, NIPEXKJIE YeM IPOBOAUTH HEOOXOAMMbIE IpeAcTaBieHus. Bo Bpems nepBoii BCTpeun
MOCPETHUK YCTAaHOBUT OCHOBHBIE ITPABHJIA U MPEJIOKUT CTOPOHAM CIeJIaTh BCTYIHTENLHOE 3asBICHHE.

Ha BTOPOM 3Tall€ MoCJj€ TOro, Kak CTOPOHBI CACIaIN CBOU BCTYIIUTCIIbHBIC 3asBJICHUSA, TOCPECIHNUK MO-
XKeT PeIIuTh 00CYIUTh HEKOTOPHIE BOIPOCHI HA COBMECTHOM 3aCE€JaHHMU WJIM WHAWBUAYaIbHBIX BCTpEYax.
Kokyc (cieHr MmeanaTtopoB) — 3TO YacTHasl BCTpeda MEXIY NOCPEAHUKOM M OJHOHM u3 ctopoH. [locpennuk
Mo o4epenu OyAeT BCTPEUaThCsi CO CTOPOHAMH, YTOOBI KOH(MHUIESHIIHATBHO U3YYHTh BOTIPOCHI CIIOpa U BapH-
aHTbl yperynupoBanusa. Ha 3akpbIToM coOpaHMM NOCPEAHMK BBICTYNAET «KOCBEHHBIM» ITOCPEIHHUKOM CO
CTOPOHAMH, U 3TOT UCCIIEI0BATEILCKUI ITall HOCPEAHNIECTBA CITY>KUT JUISL CIICAYIOIINX 3a7ay:

- IIOCTPOUTH OTHOUICHUA MEXKAY CTOPOHAMU U MCIUATOPOM;

- YTOYHUTH OCHOBHBLIC BOIIPOCHI;

- OIIPEJIeNIUTh UHTEPECH WIIN TIOTPEOHOCTH CTOPOH;

- IIO3BOJIUTH CTOPOHAM BBIPA3UTH CBOW OMOIUH,

- IIONBITKA PACKPBITh CKPBITHIC IIJIaHBI;

- OIIPENICIINTh BO3MOKHBIE BAPHAHTHI YPETYIHPOBaHHS.

[loka mocpeaHUK BeIET MEPEroBOPHl ¢ OJHOW CTOPOHOM, JIpyras CTOpOHa MOXKET padoTaTh Haja KOH-
KpETHOM 3a7a4eil, MOCTaBIEHHOW NOCpeAHUKOM. [TocpeTHUK Takke MOXKET MCI0JIb30BaTh JOTOJHUTEIIbHBIE
BCTPEYH, YTOOBI CY3UTh BOIIPOCHI, TIO3BOJIUTH SKCIEPTaM BCTPETHTHCS WM CTATh MOCPEIHUKOM B OKOHYA-
TENBHOM yperyiaupoBaHud. Llenpro mocpegHuyecTBa SBISETCS pa3pabOTKa KOMMEPYECKH NPUEMIIEMOTO U
paboTOCIIOCOOHOTO COTJaNIeHUs, KOTOPOE MOXKET OBITh 3aKPEIUICHO B OOSI3BIBAIONIEM MHPOBOM COTJIAIIe-
HHU.

[octmennanusa Oynet mubo BKIIOYATh B ce0s 3aKIIIOYEHHE MEIUATUBHOTO COTJIALICHUSs, JINOO MPOaoI-
KEHHE CyAeOHOTO CIYIIaHMs MK apOUTPaXHOTO pa3dupaTesbecTBa. MeauaTop Ho-TIpeXHEMY MOXKET y4acT-
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BOBATh B KauecTBe HAOIIONATENs 3a ypeTryJUpOBAHUEM WM, BO3MOXKHO, B KaueCTBE JajbHEHILEro mocpen-
HUYECTBA.

Ecnu yperynmpoBanmne HEe TOCTHTHYTO, 3TO HE O3HAYAET, YTO MOCPEIHHYECTBO HE YBEHYAJOCH yCIIe-
xoM. CTOpOHBI MOTYT JIy4llle IOHATH CBOW CIIOP, YTO, BO3MOXKHO, MPUBEAET K MOBBIIICHUIO 3P (EKTHBHOCTH
paspemieHus criopa B OyayIieM, WK e CTOPOHBI MOTYT MPHUHATH K COTJIAIIEHUIO BCKOPE ITOCIe TTOCPEeTHNIE-
CTBa.

B nacrosiee Bpems caMmble aBTOPUTETHBIE MEAMATUBHBIE LIEHTPHI — 3TO JOHAOHCKHN «LleHTp 3¢ dexk-
TUBHOTO pa3peuieHus croposy, uiu Centre for Effective Dispute Resolution (CEDR), — acconmarnms meau-
aTOPOB C JBAANIATHIICTHUM CTa)keM, 3apeructpupoanras 14 vosops 1990 r. npu Kondenepanun mpoMsbIii-
JICHHUKOB bpuTanun. B TMOCTCOBETCKHMX CTpaHax — YKpauHCKUM IHeHTp Meauauun npu Kueso-
MorunsiHcKOW Ou3Hec-1koie, benopycckuii rieHTp mequanuu npu OoHZE MPaBOBOTO COTpyaAHUYeCcTBa be-
JIOPYCCKOTO PeCIyOIIMKaHCKOTO coto3a ropucToB. B Kazaxcrane nmeicTByeT psizi 0OMIECTBEHHBIX OpraHU3a-
uH, B gncie Kotopeix POO «Mexmyrapoausiid nieHTp mequarmm» (RPA «IMCy), MexayHapoaHbIii mpa-
Bo3anuTHEINA 11eHTp, Llentp memnuanuu npu ONOJIA («JIlura morpedurenert Kazaxcrana»), Kazaxcranckuii
LEHTp Meaualuu U fp. braronaps ux MpocBETUTENBCKON AESITEIHHOCTH MEAMALUS paclpoCcTpaHUiIach Mo
TEPPUTOPHUH ONIKHETO 3apyOexKbsl.

Lentp s dexTuBHoro paspemenus cnopos (CEDR) yTBepkaaer, 4To MequaTop BBHIIOIHIAET HECKOIBKO
BaYKHBIX poJiel BO BpeMs MEJUAIUU U TOJIKEH:

- YIIPaBJISATH MPOIECCOM TBEP/IO, HO JACIUKATHO;

- OKa3bIBaTh COJICHCTBHE CTOPOHAM B JOCTI)KCHHUW yPETYIHPOBAHUS ITyTEM IMPEOJOJICHUS TYIMHUKOBOU
CUTYyaIluH;

- coOpath HH(GOPMAITHIO /IS OTIPEIEIeHUs OOIINX IeTeH;

- OBITH OLIEHIIIMKOM PEaJHbHOCTH, TIOMOTasi CTOPOHAM PEATHCTUYHO B3TIITHYTH HA CIIOD;

- ICIICTBOBATH KaK pemaTesb NpooJieM, TyMasi TBOPUECKH, YTOOBI IOMOYb CTOPOHAM JI0OUTHCS Pe3yiib-
TaTa, KOTOPBI HAWIYYIIMM 00pa30M COOTBETCTBYET UX OTPEOHOCTSIM;

- BIIUTATh YyBCTBA M Pa304apOBaHUS CTOPOH, MTEPEHAINIPABUB YHEPTHUIO CTOPOH HA MO3UTHBHBIN MOIXO]]
K mpo0ieMam;

- BBICTYNIaTh B POJIM MHCLA, [IOMOTAIOIIETO B HATMCAHUU OTOBOPA;

- OBITH PYKOBOJUTEIIEM YPETyIUPOBaHUS, MPOBEPATH, pabOTAET I MUPOBOE COTJAIIEHHE, U OBITH TO-
TOBBIM TIOMOYb B PEIICHUH JAILHEHIINX MPO0IIeM, KOTOPhIE MOTYT BOZHUKHYTH;

- IOATOJIKHYTh CTOPOHBI K YPETYJTUPOBAHUIO 1 COXPAHUTh AUHAMUKY YPEryJIupOBaHUs.

Kpaitne Ba)xHO, 4TOOBI TOCPETHUK 3aBOEBAII JIOBEPHE U JIOBEPHUE CTOPOH, YTOOBI MOXKHO OBIJIO CTHMY-
JUPOBATh TIOJTHOE U OTKpOBeHHOE oOcyxknenne. [lomHoe ncciemoBanme mpooieM MOMOKET HalTH BapPHAHTHI
YperyIupOBaHHUs.

ITpodheccop Kapn Maku, AupeKTop OJHON M3 KPYHHEHUIIUX U CTAPCHUIINX MEIUATUBHBIX OpraHU3alIlUii
Mupa, Opuranckoro Llentpa s dextuaoro paspeuenus cnopos (CEDR), cunraer, yro B mo0oM obiiecTse
OyayT KoH(IUKTH U criopbl. Eciii ux paspelieHne mpoxXoauT JOCTATOYHO TSDKENO WU SIBIISIETCS OYEHb 3a-
TPaTHBIM I10 BpEMEHH M (HHAHCAM, TO MEIHUAIU MOKET O4Y€Hb CHIILHO MOMOYb CYIIECTBYIOIIEMY MOJIOMKE-
HUIO JIen. XOTs 3TO He Marmdyeckas (hopMylia, 3TO BCEro JUIIb O0Jiee OpraHM30BaHHBINA CIIOCO0 JaTh JOISIM
LIaHC pa3pemuTs crop [20].

IlocpeaHUKM MOTYT UCHOJIB30BAaTh PA3NUYHBIE CTPATETHH I JOCTIDKEHUS yperyiaupoBaHus. Ectb
pa3HbIe TOYKH 3pEHUS, HO BCE OHU CXOSITCS B OJTHOM, YTO MEAMATOPaM CJIEIyeT UCIOIb30BaTh MSATh OCHOB-
HBIX BUJIOB JESITEIHHOCTH:

- paccieoBanue-10mnpoc ¢ 1eibio (1) monyunts nHbopMaluio U (2) ykasaTh Ha MpoOesbl B TOUKE 3pe-
HHUSL KOHKPETHON CTOPOHBI;

- COUyBCTBHE;

- yoexneHue;

- N300peTeHne — CO3/IaHNE PEIICHUN;

- OTBJICYEHHE — HE J]aTh CTOPOHAM 3aHATH 3aJJaHHYIO TO3HIIHIO.

Ilocpennuk nomKeH NoABEpraTb COMHEHUIO M HCCIEN0BaTh HE TOJIBKO CIIOPHBIE BONPOCHI, HO U JIe¥kKa-
muid B MX 0cHOBE KOH(MIUKT. Cy/s 110 BCceMy, y MMOCPETHUKOB MaJIO IMAHCOB «HAIIPABHUTHY CTOPOHEI K ypery-
JUPOBAHUIO, HE TIOHUMas CKPBITHIX 1eneil ctopoH. [locpennukam ciemyer uzberaTb cUMIATHI K 1000 13
cTopoH. Tem He MeHee, I YKpEeIUIEHHUs JOBEPUsl MEXAY CTOPOHAMH HEOOXOJUMa OIpe/ielicHHAasl CTENCHb
COYYBCTBHH.
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s mpoaBMKeHHs OCPEJHUYIECTBA HEOOX0IUMBI YOEKACHHE, a TaKkXKe OIpeesieHHas H300peTaTelb-
HOCTH M CITOCOOHOCTBH OTBJIEKAaTh BHUMaHHE. B 3TOM KOHTEKCTE OTBJIEYEHHE 03HAYAET CIIOCOOHOCTH YBECTH
CTOPOHBI K IPYTOMY CBSI3aHHOMY BOIIPOCY, YTOOBI H3Y4YNTh BO3MOKHOCTH YPETYJIHPOBAHUS IO JPYTHM YT-
JIOM.

WHorna B MeIMATHBHBIX COTJIAMICHHAX YKa3bIBACTCS, YTO MEAMATOpP HECET OTBETCTBEHHOCTH Hepe[
CTOpOHAMHU 3a Jro0oe sieiicTBrIe Wil Oe3/1eficTBIE B CBSI3M C YCIYraMH, KOTOpPBIE OHU IPEIOCTABIAIOT. Takas
OTOBOpKa MPOTUBOPEYUT MMMYHUTETY MEAUATOPOB, €CIU TOJIBKO He OyAeT J0Ka3aHO, YTO AEHCTBUE WIIH
Oe3neiicTBre OBIIIO «HETOOPOCOBECTHBIMY.

MOKHO yTBEp)KAaTh, YTO ITOCPEIHUK, JEUCTBYIONIMH HCKIIOYUTEIHFHO B KaUeCTBE MOCPEAHUKA, HUKO-
r71a He TOJDKeH OKa3aThCsl B 00CTOATENBCTBAX, KOTOPhIE MOTYT MOBJIEYb 3a COOOH KaKyl0-THOO0 OTBETCTBEH-
HOCTh. TeM He MeHee, OYEBHMIHO, YTO BKJIOUEHHE MyHKTa 00 MMMyHuTeTe B CoriamieHue O Meaualuu
HE0OXOAMMO U JOJDKHO CTaTh OOIIETIPHHATON IPAKTHUKOM.

3HauuTeNbHAs YaCTh COBPEMEHHOM JINTEPATYPhl O MEIHAIIMH MTOCBAIIECHA (QYHKIUSIM, PO M HaBBIKaM
MeanaTopoB. KBanndukanus meanatopa, AyMaercs, BcE e ONpeAessieTcsi He ero WUJIM €€ ONBITOM B KOH-
KpPETHOM 001acTH, a, CKOpee, CIIOCOOHOCTHIO YeIOBEKa MOMOYb CTOPOHAM B YpETYJITUPOBAHUU.

B 3TOM OTHOIIEHHH MOCPENHUK JOJDKEH YIPABIATH MPOIECCOM MOCPETHMYECTBa, cOOMpaTs nHpopma-
LIUIO OT CTOPOH, MPEXKAE YeM OLIEHUBATh W MPOBEPSTH 3Ty MH(OpMaIHIo, 4TOOBI 00aer1nTh 00MeH uHpOp-
Maluel, KOTOpBIid, KaK Mbl HaZieeMcsl, 3aTeM MPHUBEIET K YPEryJIUpOBaHUIO. DTH MPOIECCHl MOKHO OXapak-
TEpPH30BaTh KaK POJIb I (QYHKIHIO TIOCPETHUKA.

Buisoowi

TakuMm 00pa3oM, B MOCIEAHUE TOABI MEIUAIUS CTala OJHUM M3 HauOOJiee YacTO HCIOJIb3YEMBbIX TPO-
1IeccoB pasperieHns KOHPIUKToB. OIHAKO XOTs €€ WCIOIB30BaHNe HE Bcer/ia ObLIO CTONh PacpOCTpaHEH-
HBIM, OHa FIMeeT TITy0oKue ucropuiyeckue KopHu. CoBpeMeHHass MeAuanus, Kak MPUHATO CYNTATh, BOSHHUKIIA
B CIIIA B OTBET Ha MacCOBBIC TPYJIOBBIC, PACOBBIC, HAI[MOHAIBHBIC KOHMIUKTHI, MpoieAmue B XX BEKe B
aToit cTpane. Cyabl Ha4aad MOOLIPSITh ATBTEPHATUBHOE pa3pemieHue crnopoB B 1970-x IT., MOCKONBKY CY-
neOHbIe 1efa CTaHOBHMIIMCH Bce Oosiee meperpyxeHHbpMH. C TeX mop mocyae0HOe MOCPEIHIYECTBO CTAIO
00s13aTeIbHBIM BO MHOTUX FOPUCAMKIIHIX U CTAJIO YCICIIHOM aJbTePHATHBON HEOMPEIEICHHOCTH CYIeOHOTO
pa30oupareNbCTBa.

HedopmanbHpiii, HI K 4eMy He OOS3BIBAIOIIMIA MPOILECC COBPEMEHHOTO IMOCPEIHUYECTBA pPa3BUIICH,
YTOOBI MOOIIPATH COBMECTHOE pellieHre Mpo0IeM 1 HEKOH(DIUKTHBINA ITOAXO0]], a TAKXKE CIIOCOOCTBYET CaMo-
OMPEICTICHHUIO, K KOTOPOMY CTPEMSITCSI CTOPOHBI B CyIe0HOM TIpoIiecce.

Nzydenne Teopuu W MPaKTUKW MOKA3al0, YTO TOCPEIHUIECTBO CIIOCOOCTBYET YPETYIHPOBAHUIO CIIO-
POB B OONBIIMHCTBE CIIy4aeB, U JaXKe TaM, TNl MOCPEIHUYECTBO HE MPHUBEIO K yPETYJIUPOBAHUIO, OHO HE
BCEIJIa pacCMaTPUBAJIOCh B HEraTMBHOM cBeTe. HekoTophle MperMylnecTBa MOCPEAHUYESCTBA BKIIOYAOT B
ceOst:

- IpeIOCTaBIIeHNE CTOPOHAM BO3MOKHOCTH BEIPA3UTh CBO€ MHEHHE T10 TIOBOJIY CIIOpa U TO, KaK OHH XO-
TAT €r0 Pa3pelInTh;

- CTOPOHBI MOT'YT pacCMaTpUBaTh PEIICHHUS, KOTOPBIC CYJl HE CMOXKET IPUHSTH;

- PaKTHUYECKHE PEIICHUS MOTYT OBITh COTJIACOBAHBI MEXIYy CTOPOHAMH,

- MOXHO PEIIuTh OOCYIUTHh TaKHe MpoOIeMbl, KaK JKeJIaHWe W3BUHUTHCS WM MPHU3HAHWE CBOUX IIPO-
CTYIIKOB;

- MEXJ1y CTOPOHAMH MOTYT IMOIJICPKUBATHCS MTOCTOSHHBIE pa00Yre OTHOIICHUS;

- YCIIOBHSI PaCUYETOB MOTYT OCTaBaThCs KOH(UICHIIMATEHBIMH;

- BO BHECYZICOHOM ITOPSIIKE MOYKHO COKOHOMHUTH BPEMS M JICHBIH, a CaM MPOIIECC CTaHET 00Jiee THOKUM.

B mensx noseimienus 3¢GHEKTUBHOCTH MPOIEIYPHl MEAHAINH HA JOCYIACOHOW CTaJWM TMpeiaracTcs
AKTUBHO TPHBIIEKATh MPO(ECCHOHATHFHOIO MEINATOPa W MPEJIOCTABUTH CTOPOHAM OOBEKTUBHYIO BO3MOXK-
HOCTh CaMOCTOSATEJIFHO BBIOMpAaTh MeauaTopa U3 CIHCKOB M O(HUIMAIBHBIX PEeCTPOB MPO(eCCHOHATBHBIX
MeHaTOPOB.

Bwmecte ¢ Tem, BUANTCS 11€1€CO00pa3HBIM Ha 3aKOHOJIATEIIEHOM YPOBHE 3aKPENHUTh KATErOPUH CIIOPOB,
KOTOpPBIC MOJIEKAT 00s13aTeTLHOMY PACCMOTPEHHIO TIOCPEICTBOM IPOBEICHUS MPOLEAYPHl MENAlUU KaK B
J0CY1e0OHOM, TaK M Cy1eOHOM TOPSIIKE.
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Me}ll/lallﬂﬂ: TCOPHUAJBIK KOHE MPAKTUKAJIBIK Mece.ﬂeﬂepi

Makana Meananusl YFEIMBIH, OHBIH TYpJiepi MEH MOHIH, MEIUAIMSHBIH JJaMy TapHXbIHBIH KeWOip coTTepiH,
Ke3eHIEpiH XoHEe KaruaaTTaphlH 3epTreyre apHaiurad. Kasipri ameyMmeTrTik KOHTeKcTe Oyl MacelelepliH
©3eKTUIIN KYMoH TydbIpMaiiasl. JKamkamgapasl menry mponeci peTiHAeri AeNAalAbIK ayiaapisl IIenrye
JKOHE QJICYMETTIK KeJliciMi HeFalTya Imenrymi per atkapansl. OHBI €3 a3aMaTTaphIHBIH QI-ayKaThIH KaM-
TaMachl3 eTy/e MICIIYII pejl aTKapaThiH YKIMEeTi 06ap al1eyMeTTiK MeMIIEKeT TYPFBICHIHAH KaparaH Ke31e MbI-
Hajail OipHeIIe MaHbI3/bl )KaKTaphl aHBIKTAJIBL: SIEYMETTIK MACeeNIeperi )KamKalapAbl Meny; coT 9IiI-
JITiHE KOHE QJIEYMETTIK TEHJIIKKE KOJ JKETKi3y; MEMJICKETTIK casicaT >kKoHe KOJIay; JIeyMEeTTIK HHTerpanus
xoHe T.0. Menuanus oTOAChUIBIK JlayJap, KOFaMIarbl KaKTBIFBICTAp YKOHE JKYMBIC OPHBIHIAFbI KeiCIeyIli-
JIKTEp CHSIKTBI SPTYPIIl QJIEyMETTIK cajlajaparbl KaKThIFBICTap/Abl MICMIy iH OagaMa KypangapblH YChIHA B
OHBIH KYH/IBUTBIFBI KOFAMHBIH QJICSYMETTIK KYPBUIBIMBIHA TEPIiC acep eTETiH XKoHe TYTacTail ainraHia aieyMerT-
TIK KYpPBUIBIMFa >KaFBIMCEI3 9Cep €TeTiH KaKTHIFBICTApAbl OeHOIT HKOJIMEH IIeNTyTe jKoHe MINEeICHICTIH alIbIH
aiyra pIKna eTy. COHIBIKTaH MeIHalnsHbIH TEOPISUIBIK JKOHE MPAaKTHKAIBIK HETI3AEpiH 3epTTey KHE 3ep-
Jeney ete MaHbp3Abl. OChl 3epTTey asChIHA SMITUPUKAJIbBIK 3ePTTEY (CAIBICTBIPY) JKOHE TEOPUSUIBIK 3epPTTEy
(Tanmay) smicTepi e KOJIJaHbUIABL.

Kinm ce30ep: Tepemnik, Meauaius, NeIIaNIbIK, TPEeMeIUKAIis, TOCTMEeIHALMS, KAMKAIIAPAbl LISy, Me-
VAl KaFruaaTTapbl, (pacHINTaTUBTIK JeNAANIBIK, TOPETIK MeIHalis, COTKAa JeHiHT1 MeaAnanus, Kocion me-
JTAaTop.

F.S. Momysheva, Zh.B. Ospanova
Mediation: questions of theory and practice

The article is dedicated to the exploration of the concept, types, and essence of mediation, certain aspects in
the history of its development, as well as the principles and stages of mediation. In the modern social context,
the relevance of these issues is beyond doubt. Mediation, as a conflict resolution process, plays a crucial role
in resolving disputes and strengthening social cohesion. When considering it in the context of a social state,
where the government plays a decisive role in ensuring the well-being of its citizens, several key points have
been identified: resolving conflicts in social issues; access to justice and social equality; government policy
and support; social integration, and more. Mediation provides alternative means of conflict resolution in vari-
ous social spheres, such as family disputes, conflicts in society, and workplace disagreements. Its value lies in
facilitating peaceful settlements and preventing the escalation of conflicts that negatively impact the social
structure of society and have adverse effects on the overall social fabric. Therefore, the study and exploration
of the theoretical and practical foundations of mediation are crucial. Both empirical research methods (com-
parison) and theoretical research methods (analysis) were employed within the scope of this inquiry.

Keywords: arbitration, mediation, conciliation, pre-mediation, post-mediation, conflict resolution, principles
of mediation, facilitative mediation, arbitration mediation, extrajudicial mediation, professional mediator.
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Biok4eiiH TeXHOJIOTUSIIAPABI KOJJIAHY CaJajiapbl:
meTesaepaeri KYKbIKTBIK peTTey ToxKipuoeci

3amanayn HQPIBIK TEXHOJIOTHsUIap OapFaH caifbIH ajaM eMipiHiH TYpIi cajajapblHa €Hill KeJedi, COHABIK-
TaH Ja MEMJICKETTEp JKaHa TEXHOJOTHSUIIBIK ChIH-KaTepiepre Oeiimuenyre aaitbia 60yl Tric. COHBIMEH Ka-
Tap MOPIBIK WHHOBALMSIIAD CANAChIHIAFbl MEMJIEKETTIK CTpaTerHsulaplibl KaJbINTACTBIPY TOYEKENAepi
JKaH-)KaKThl Oaranayra )KOHE TEXHOJOTHSUIAp/bl KOoJiaHyAa OapiblK 0OMybl MYMKIH JKarqaillapibl akbliIFa
KOHBIMJIBI HETi3ieyre cyiieHyi THic. 3epTTeyiH MaKcaThl OJOKYEHH TeXHOJIIOTHSCHIH KOJIAaHyAbIH MICTENIiK
TXipuOeCiH, THICTI cananapaa KoJIIaHyIbIH epeKIICTiKTepiH, OHBIH KYKBIKTHIK PETTEIyiHe IOy )KOHE OHBI
JKETUIAIpYTe KaXKeTTi 3aHHAMaJIbIK YCHIHBICTap Oepy. 3epTTey OaphIChIHIA IIEeTeNACpAET] IeHCAYIBIK CaKTay,
JNEKTPOHJIBI YKIMET, KPUITOBAIIOTA, OMPIKAJBIK cay/a, HOTapuar jkoHe T.0. cananapna OJOKYeHH TeXHOIo-
THSCHIH KOJIIaHYIBIH TETIKTEePi, OCHI KATBIHACTAPABI KYKBIKTHIK PETTEY epPEeKIIeNiKTepi MEH OJIOKYECHH TeXHO-
norusacelH Kazakcranma maiiiamaHyZblH Kas3ipri yakKbpITTarbl KaXeTTUlikTepi TanmaHabl. COHBIMEH KaTtap
6roxueiiH TexHosorusiceiH Kasakcran PecryOnukackiHIa KOJMIAHYABIH Ka3ipri KaraaiblHa TOKTaJIbII, OHBI
KYKBIKTBIK PETTEYAiH HOPMATHBTIK KAMTBUTYBIHA €CKEPLTyl THIC TYCTaphl aHBIKTAIIIBI )KOHE THICTI 3aHHaMa-
JBIK YCBIHBICTAP TYXKBIPHIMIAIABI. TaKbIPBINTHIH ©3EKTiNir nepOec nepeKTeplii KUHAY, OHJeY, CaKTay MEH
KOpFayza aJaM MeH a3aMaTThIH KYKBIKTapblH KaMTaMachl3 eTy Oip FaHa MeMJICKeTIIeH MICHIIeTIH Macene
eMec, JIEeMIIK JeHreiie IenTiTyi THiC Macene OOJbIT OThIpFaHbIMeH cunartanansl. Kasakcran PecryOnmka-
CBHIHBIH aKIapaTTHIK KayiIlCi3/iK KOHIHIEr! 3aHHaMara JKaKbIH apaja KaObLIIaraH e3repicTep MEH TOJBIKTHI-
pyiap KaObUiiaHFaH >koHE ojap AepOec AepeKTepi KOchIMIa Koprayra OarbITTanraH. Toxipubene Oy 3aH-
HaMaJIbIK aKTiJiep afiaM MEH a3aMaTThIH JIEePeKTePiH )KUHAY, OH/IEY MCH CaKTay/a KYKbIKTap/bl KaHIIAIbIKTHI
KaMTaMachI3 €TeTiHi 3epTTey OaphIChIHAA KapaCTHIPBUIIBL.

Kinm ce30ep: nepbec nepexrep, 61I0Kk4eliH, nepdec AepeKTepai KuHay, aepdec nepeKTepai oHaey, KpUIToBa-
JIFOTA, CMapT-1IapT, MAJIIMET.

Kipicne

JKaHa aknmapaTThIK FachIpFa ©TYMEH MEMIICKETTEPIiH JKOHE JKaNIbI aJaM3aTThIH aJlJIbIHJIa aKnapaTTap-
IIbI )KWHAY, OHJIEY, CAKTay MEH KOprayFa OailaHbICTBI MaHBI3IbI Macenenep TybiHaansl. KP IpesunenTinin
2021 xbutrbl 15 kazangarsl Ne 674 YKapibsirsiMen Oekitinren Kazakcran PecryOnukachiHbIH KYKBIKTBIK Casi-
catbiHblH 2030 sxputra AeiiHri Ty KpIppIMIaMachiHbIH 4-06JiMiHAe ¥JITTHIK KYKBIKTBI JaMBITYJIBIH HETI3T1
OarbITTapBIHBIH Oipi peTiHme nupIaHABIPY MEH aKmapaTTaHIBIPy CalachlH PETTEy CasCaThIH KETUIIIpy
exeni kepcetinred [1]. TykbipbIMIaMaHbIH ochkl OestimMinge «Kasipri KoraM WHHOBAIMSUIBIK TU(PPIIBIK TEX-
HOJIOTHSIIAPABI KYHJENIKTI eMipre KeHIHeH SHIIpyMEH CHIATTAJAaThIHBIH ajifa TapTa OTBHIPBIN, OHbl HAKTHI
HOPMATHBTIK peTTey Kaxer» jaen kepceTeai. OCbiFaH opail MHHOBAIUSUIBIK HUQPIBIK TEXHOJOTUSIAPIbI
naijanany/a azamMaTTap/IblH KYKBIKTaphl, OOCTaHIBIKTAPEl MEH MYJICIEPiH KOpFay MEeXaHH3MJICPiHIH YIIT-
TBHIK 3aHHaMaJ[a )KeTKUIIKTI KAMTBUTYBbIHA TaJIIay JKYPri3y MaHbI3Ibl. MyHIal TeXHOJIOTHsUIAPIbI d31pJIeyIiri-
JIEp MEH HeJICHYIIICPIiH jKayanKepIIIirid apTThIPyAbl KYKBIKTBIK peTTey Ty KbIpbIMAaMaHbIH ajifa KOHFaH
MakcarTapbiHblH Oipi. Kazakcranma 2018-2022 xpiinap apaiblFbIHIa MEMJICKETTIK JCHIEH/IE Ky3ere achl-
peutran «udpasik Kazakcran» OarmapiaMachl emiMi3[iH SKOHOMHUKA CalachblH HU(PIBIK TYpIeHAIpYIE,
MEMIIEKETTIK OpraHjapAblH KbI3METIH HU(pIaHabpIpyIa OipimamMa THiMIL acep eTTi. Anaiina, nudpiblk WH-
(hpaKypBUTBIMHBIH JTAMYbl MEH aJlaMU KallMTaJJbl JaMbITyJla €CKEPUIMETeH TYCTaphl XKETKUTKTI. MaceeH,
IUGPIIBIK TEXHOJIOTUSIIAPAB KOJNJAaHya KOJaiiIbl WHBECTHIMSIBIK axyal MEH WHHOBALUSIIBIK IH(PIIBIK
TEeXHOJIOTHSUIAp Ibl KOJIaHY1a YJITTBIK JCHICH/IETT MaHbI3 bl aKllapaTTap/isl )KUHAY, OHJLY, CAaKTay MEH KOp-

* Xar-xabapnapra apnanrad asrop. E-mail: bola_30081978@mail.ru

122 BecTHuk KaparaHgmMHCKOro yHusepcureTa


https://doi.org/10.31489/2024L2/122-130

BriokyeinH TexHonornanapabl KongaHy. ..

FayJIbIH KYKBIKTBIK HET137epi MYJIIEM KaJIbINITaCKaH k0K, KoFaMIIbIK KaTbIHACTAP IbIH OapiIbIK cajallapblHaa-
FBI aKMMapaTThl )KUHAY, OHJEY, CAKTay MEH KOPFayAbIH MIETENIIK TOKIpHOENIepiH capaail Kele Y3/IiK TaXKipH-
Oe periHzme OGIOKYEHH TEXHOJOTHSICHIH KOJNJAHATHIHBIH Oalikayra Oomanbl. Kapkel, 5KOHOMHKA, SJI€YMETTIK
cayajapiarbl OTaHJBIK JKOHE IIETENJIIK capamlilbUIap[blH MiKipiepine cyiieHcek, Kaszakcranga OnmokueiiH
TEXHOJIOTHSCHIH TaMBITYAbIH OipAeH-0ip Keaeprici OHBIH KYKBIKTHIK peTTeNMeyi Jlen ecenTeiii. brokdeitn
(blockchain) — Oys1 KaTtaH peTeH cakTaaaThlH OJOKTapIblH Tiz0eci. BiiokyelH cakray KYpbUIFbLIAphI Oip
OpTaK cepBepre KOChUIMAal PETTEICTiH NEPEKKOp. biiokdeliH TeXHOIOTUACHIH OHAIPICKE SHTI3YIiH caalapbl
mekTenMeiiai. bIokueH TeXHOIOTHACHl €H KON KOJIaHbLIaThiH canaigap Oyia Bitcoin kpunroBatroTacsl,
cMmapT-maprrap, 0aHk canacel, T.0. KpunroBamorana op6ip O10kTap Tiz0eciHae TpaH3aKIFsUIap Typaibl Mo-
JIMETTep KaMThUTaIbl. OpOip Kemeci OJ0K ©3iHeH OYPBHIHFHI JKOHE KeHiHT1 OokTapMeH Oainmanbicta. JKoHe
Je Oyl OJIOKTap/bIH PETTLIIN OY3bUIMANM/IBI HE ©3TepPTUIMEH I, oilali OOJIFaH JKaFaalaa KOFapbIIaFrbl M-
METTep KPHUNTOBAIIOTA KENICIHAC *)apaMChl3 OONBIN Kamanbl. KpumroBamoTaislkK OJIOKYEHHIE HAKTHI Oip
OMUSH/BI (KOIIeNeK) HeMece CMapT-MapTThl Oenriiey YIIiH TaHOalapablH KUHAFB — aJpecTep KOJIaHbI-
naapl. Afpecke colikec THBIHAAPIbI XKelll ilIiHAe ayaapbiM xacayra Oonaapl. Aapectep QR-kon Typinae ne
00J1ybl MyMKiH. MyH/aFbl OJIOKTap MalHEpJICPMEH OHJCITCH KOHE pacTaliFaH KPUNTOBAIIOTANIAD YKEIiCIH-
JeTi TpaH3akusuap Tizimi. brokrap Genrini O0ip yakpIT apaibiFbIHAa KYPBUIBIT OTHIPAIEI )KOHE KPHUIITOBAIIO-
Tanap TypiHe Kapai OYJI yaKbIT apaiblfsl dpTyp:ai. Meicansl, Bitcoin 6gokueiininme 60y yakeIT apaiasirbl 10
MuHYT. JKaHalnaH KypbUlFaH OJOK KaJbIlITACKAHHAH KeWiH OYpBIHFHI OnoKTap Tiz0ecine xanracansl. Ocbl-
naima OGJIOKYEHH TEXHOJIOTHSCHI apKbUIbI KPUITOBATIOTAIAFEl MOJIIMETTEP CAKTANBII, PTYPIi 3aHCHI3 dpe-
KeTTepJieH (3aHCHI3 ayJaphIM Kacay MYMKIHIIIT1, aTasKTHIKIICH jKacalaThlH SPEKETTEP) KOPFaIabl.

BbriokuelHHIH 63re MaJIIMETTEP/I CaKTay TEXHOJOTHUIApPbIHA KapaFraHIarbl 0aCThl aPTHIKIIBUIBIFB OHBIH
OPTANBIKCHI3IaHABIPBUTYBIHA, SIFHA jka30amap Tek Oip jkepie cakTalIMaiabl, opTypili OJOKTapaa CaKTallbIIL,
Ti30eKTep KypauIbl koHE 3aHMBI TYpIle JKelire KipMece OyJI MOTIMETTEp/Ii TOJBIK ally MYMKiH emec. SIFHU
OyokTap Ti30ekTepiHiH Oip-OipiHeH Toyencisziri. [Jepekrepai cakTayablH €H Y3IiK TEXHOJOTHICH PETiHIIE
onemuiH ['epmanus, AKII, Keiraii, XKamonwust, CHHTamyp CHsIKTBI JaMbIFaH MEMJICKETTepIMEH Katap, JCTo-
HUS, ABCTpanusl CHUSKTHI MeMJIEKeTTepiHae OelceH i KONaHbUIbl Keneni. MamiMerTep Ti30eKTepiHig opTa-
JIBIKCBI3JTAaHIBIPBUIBIN CaKTATybIHA )KOHE COFaH OailIaHBICThI KOPFAHBIC JKYHECIHIH JKOFaphl 00JybIHa Oaiina-
HBICTBI CTIMI3/IH JaMybIH TEXKEI OThIPFaH ChIOAMIaC KEMKOPJIBIKTIH, aJIasKThIK MEH MEMJICKETTIK KapiKbl-
Japbl KBIMKBIPYABIH AIJBIH aTy1a MYMKIHIIK Oepesi. BiIokyeliH TeXHOMOTHICHIHBIH 3KOHOMHUKABIK KOHE
QJICYMETTIK cajajap/ia KOJIJAaHy bIH dJICYeTi 30p, OHbl SKOHOMHKAHBIH 0apliblK canaiapbiHaa eHaipyre 0o-
naapl. Anaiina, OJOKUEHHHIH a3aMaTTapbIMBI3JIBIH OMIPIH Kajai ©3repTeTiHIH, OHBbIH Y3HIK JKOHE KayilTi
TYCTaphIH, eNMiMi3/eri KONTereH MPOoIecTep/li Kalallia RKEeHUIIETeTiHIH OHbl KYKBIKTBIK PETTEYHiH TYIKbI-
PBIMIIAMACHIHCHI3 ellecTeTy MyMKiH eMec. OChIFaH opail, OJOKYECHH TEXHOJOTHACHIH eTiMi3JIiH dJICyMETTiK-
SKOHOMHKAJIBIK, CaJlalapblH/Ia €HI'13y MEH OHBI JIAMBITY YIIIH KOJAMIbl KYKBIKTBIK axyall KaJIbIITacThIPy OY-
TIHT1 TaHHBIH ©3€KTiI MaCceJeci.

Ooicmep Men mamepuanoap

brokueiiH TeXHOMOTHSIIAPbIH KOJMAHYbl KYKBIKTBIK PETTEYIiH OTaHJBIK JKOHE IICTENAIK TOKIPHOESCiH
KapacThIpya 3epTTeY/IiH Tajiay JKOHE CallbICThIPMANIbI-KYKBIKTHIK SiCTepl NaimanaHbuiasl. ATan aiTcak,
Kazakcran PecryOnukachHBIH aKmapaTTHIK KaYilci3Iiri Typaisl 3aHHAMACKHIH 3epIeliey ie TAIAy 9JIiCi KO-
JIAHBLICA, OJIOKYCHH TEXHOJIOTHSICHIH dJICYMETTIK-OKOHOMUKAIBIK calanapibl KOJIIaHy/ bl KYKBIKTBIK PETTEY-
niy Kpitait, XKanonus, I'epmanus, AKII, Cunranyp, BAO, DcTonus eniepiHiH ToKipuOeCiH Kapayaa ca-
JIBICTBIPMAJTBI-KYKBIKTBIK 9JIICTI Hak1aany apKbUIbl 3epTTENI. BiIoKUeHH TeXHOIOTUACHIH, Kbl 9JICyMeT-
TIK-3KOHOMUKAJBIK calanapasl HUGPIaHabIPY bl KETUIAIPY MacesesepiHe KaThICThI JKYPri3uireH OTaHAbIK
JKOHE LISTEIIIK FAIBIMIAPAbIH FRIIBIMU 137ICHICTEP] Tl IaHIbl.

Homuorcenep

Kazipri yakpiTTa MonmiMeTTepAiH KayilcCi3diri MEH KYMHSJIBUIBIFBI OachiM OarbITTapAblH Oipi OOJbIN
oTelp. L{udpabiK TeXHONOTUSUIApABIH KbUUIIAM JaMybl JepOec IepeKTepli Kopray callachlHIa >KaHa ChIH-
TereypiHaepai KajablnTacThIpy1a. bIOKUYeiiH TeXHONIOruIChl MOIIMETTEP/IIH KayIlCi3AiriH KeTUIIIPy MaKca-
THIHJA O€JICeHAl TYpJe 3epTTEIill api eHri3UIiN Kene KaTKaH KypanaapablH Oipi. AKnapar OonamakThiH Ke-
it OOJIBIN OTHIpFaH HUGPIBIK ASyipAe a3aMaTTapAbIH JepOec AepeKTepiHiH Kayilci3airi MeH KYNUsUIbLUIbI-
FBIH KAMTaMachl3 €Ty KaHIIAJIbIKThl MaHbI3/bl €KeHIH TYCiHIN KeyeMi3. OChbl KOHTEKCTEe OJIOKYCHH TYpJii ca-
Jlayiaparkl MAIMETTEP/IiH Kayilci3airi MeH TYTAaCThIFbIH KaMTaMachl3 €TYAIH oJCYeTTI Kypayibl OOJIBII
OTBIP.
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Makanaiga MoMIMETTEp/IiH KayilCi3AiriH KaMTaMachl3 €Tyne OJIOKYCHH TEeXHOJOTHSICHIH OaThiC JKOHE
IIBIFBIC eNEPiHAe KOJIAHYIBIH MBICAIAAPBIH KapacThIpaMbl3. BIOKYEWH TEXHOJIOTHSCHIHBIH aKIapaTThIH
KYITUSUTBUTBIK,  ACHTeHIH JKeTUIIipyAeri MYMKIiHOIKTEpiH, COHAai-ak KaHmaik OachIMIBIKTap MEH ChIH-
TereypiHaep KyTill TYpFaHbIH 3epaeieimis.

HepOec nepektep MmeimiHme Oaraibl opi HO3IK aKMaparThIK pecypc Oonbim Tabbutansl. OraH amamaap-
IIBIH JKE€Ke eMipi MeH HIeHTH(UKAIIIAyFa MYMKIHAIK OepeTiH MaiMeTTep *KaTaasl. Aitap 0ojcak, agaM-
HBIH aTBhI-)KOHI, MEKEH)Kaibl, TeaeOoH HOMEpi, KapKbUIBIK akmaparTapbl >KoHe T.0. JKaTKbI3yFa Oomajbl.
MyHzaaii aknaparTapApl KOpray HH(QPIBIK dlIeMAeri KeWiHre KalAblpbUIMAWTBIH MIHIET ACM OMIAiMBI3.
brok4eiiH TEeXHOJOTHACH MATIMETTepAl €CelKe aly MEH CaKTayIblH OPTAIBIKCHI3IaHIBIPBUIFAH XKYieci,
OCBIFaH CoMKeC KayilcCi3miK MeH CEeHIMAUTIKTIH >KOFaphl JeHrediH KaMramach3 erefi. broxdelinaeri apoip
MoTiMeT mupIaHbI, OFaH JeTeH KOJ JKeTIMIUIK aKmapaTThlH HeciMeH Oackapwuianbl. JlepOec nepekrep
PYKcCaT eTiNreH TyJIFajiapra FaHa KOJI JKeTIM/Ii, COHBIH HeTi31H/Ie MATIMETTEP/IiH KaWbUIBIT KeTyiHEeH caKTan-
nel. brokueitane Oip peT eHri3ireH MATIMETTep Il JKyiere KaThichl O0ap OapibIK KAaThICYIIBLIAPABIH Kelici-
MiHCI3 e3repTryre Oonmaiinsl. byn e3 keserinme momiMeTTiH OyTiHAirine kemiinmik Oepeni. Kpunrorpadwus
MEH OPTaJBIKCHI3IaHABIPBUTYIBI KOJAAHYIBIH apKachblHIa aepOec NepeKTepliH TpaH3aKUUAICHl Jenaaiap-
IIBIH KAaTHICBIHCHI3 OPBIHIATA B, COFAH COMKeC XaKepilik maOybUIIbIH TOyeKeNiH a3aiTaapl. biok4eiH xyiie-
HiH alllbIK TAOMFAThIHA COMKEC KaThICYIIbUIAPABIH OapibiFbl TPaH3aKIHUAIap MEH MAJTIMETTEpAl Kapail albil,
CeHIMIUTIK OopHbIFasl. Ochliaiiia, OJOKYEHH aKmapaTThl CaKTay MEH OHJICY/IiH HHHOBAIMSUIBIK OarbIThl pe-
TiHZE MATIMETTep Il KOpFayIblH KOFaphl JICHIeiliH KAMTaMachI3 €Te/i.

bateic ennepi OMOKYEHH TEXHONOTHACHIH WHHOBAIMSUIBIK TOCI PETiHAE TYpidi camanapaa OenceHmi
KOJIJAHBIN Kelei. DCTOHUS MeMIIEKeTI MUQPPIBIK HHACHTU(QHUKAIMSIAY MEH JJIEKTPOHABI Jaybic OepyiH
WHHOBAIMSIIBIK OaFbITHIH JaMBITYBIMEH epeKiiesieHeli. biok4yeiHHIH FaaaMablK MepCIeKTHBANIAPhl TYPaJIbl
KapHSUTBI MIKipTAIac JKYPIIl KATKAH YaKbITTa aTaJMBIII TEXHOJOTHSHBI MEMJICKETTIK JIEHrelae KOJIaHbII
KeJie J)KaTKaH MeMJleKeTTepiH 0ipi — Octonus. 1 muH 300 MBIHHAH COJl FaHAa acaThIH XaJKbl 0ap banTeik
MaHbl MEMJICKETIHJIC OJIOKYCHH TEXHOJIOTHUSACHIH MEIUIIMHA CalachlHia, OAaHK CEKTOPBI MEH OMPIKAJIBIK Cay-
Ja/1a )KoHe HOTapHuaTTa KOJIIaHyIbl KoJiFa ajnraH [2].

MomimMeTTepiH Kayinci3airia KaMramacsl3 eTyre MaManaanapipsirad Guardtime sko6acer 2016 sxbit-
JIBIH KOKTEMIiHEH Oepi DCTOHUSHBIH DJICKTPOHIBI JCHCAYJBIK CaKTay KOPHIMEH SPINTECTIKTE KYMBIC jKacar
kenemi. Guardtime yceinFad menriMaepaid Oipi OpTaNbIKTaHIBIPBUIFAH KY3BIPETTI OpraHra CyHeHOeCTEH,
MOJIIMETTEP/IiH TYIHYCKAIBUIBIFBIH KeHelTinren Tekcepyre apuanran KSI (Keyless signature infrastructure)
OJIOKUEIH TEeXHOIOTHSCHIH eHrizy. KS| HHQpaKypbUIBIMBIH JKY3€Te achipa OTBIPHIN MAalMEHTTEPIH ChIPKAT-
TaHy TapUXbIHA EHTI3UIreH e3repicTepl MbIHANBI YaKbIT pexxuMinge kepyre Oomaapl. Hotmkecinae 1 muH-
HaH acTaM MeIUIMHAIBIK Ka30anap Kopranaael. Guardtime eHrisreH GIOKYEiH TEXHOIOTHSCHI MEIHIIHA-
JBIK aKnaparTap/blH CaKTalyblH, alllBIKTHIFBIH JKOHE OYTIHIITIH KamMTaMachl3 €Te OTBHIPBIN, OHbI KYTIETeH
©3repTYJICpACH HEMECe XaKep Ma0ybUIIapPbIHBIH HOTHXKECIHIE O0Yybl MYMKIH JKOHBUIYIAH, )KYHEIK Oy3bI-
JIBICTAH JKOHE 3USHKECTI OarmapiamaiapIiblH OpeKeTiHeH Kopraiiipl. MaiMeTTep e3repreH caibiH XKyiie aB-
TOMATTBI TYpAE aHa KOJI KOIOJbl KAIBIITACTHIPAIbl, COHBIH 9CEPIHEH aKmaparThiH OYTiHIIriH Oy3yra jka-
callFaH opeKeTTepre Jkejel kayan Kaiitapyra MyMKiHmik Oepeni. XKazoanapabia 31 KSI Gnokyeiinae cax-
TaJIMali/ibl, OHJA TEK e3repicTep Typaibl akmapaT OCHHEIEHETIH OJapIblH XeHI-Ma3MYHIAphl TipKesesi.
Guardtime komanmaceiMeH xy3ere aceipbuirad KSI Giiokueitn nHGpakypbuibiMbl BUTKO#H OI0K4eiiHI maiiaa
Oounranra aeiiin 2008 »KbpULABIH coyip alibIHaH Oepi )KYMBIC Kacam KeJe .

Briok4elHHIH Kejemeri SCTOHABIK OaHK CEKTOPBI YIIIH ¢ ©3€KTi €KeHI alKbIHAAIAbI. DCTOHUSIIBIK
LHV Bank Butkonitnueie Colored Coins ambik Giok4eiin mpotokoisl Herizinae Cuber Wallet omusiabin
asipaeren. Cuber Wallet omustaer Android sxome iOS 6asanmapeinma JeBaiic wenepine Ko sxerimmi. Cuber
Wallet oMustHBIH KOJmaHyIIBUIAp JKEKE KIATTEPIiH ©3iHiH MOOMIBII TelehOHIaphIHAa CaKTaWAbl. OMUIH
TOYJIKTIH Ke3 KeJIreH yaKbIThIH/Ia aKIIaHbl Kac-KarbIMIa 9pi TETiH ayaapyFa MyYMKiHAIK Oepeni.

BrokueitH TeXHOTOTHACH SCTOH/BIK OMprKa cayAachl YIIiH KOJIIaHybIH TankaH. 2015 >KbUIABIH KY3 Me3-
riminen 6acrart NASDAQ 3CTOHIBIK OUpIKaChIH/IA aKIUs UEJICHYIIIIeP] OJOKUYSHH TEXHOJOTHACH HEri3iH/Ie
AJIEKTPOH/IBI AaybIc Oepyre MyMKiHIIK anipl. biokueitn gaypic Oepy HOTHXKeNepiHe e3repic eHrizyre MyM-
KiHIiK OepMeiini, conaii-ak gaysic Oepy HOTHXKECIH TYpil KYpbUIFbUIapAaH Kepyre 0omasl.

Horapuar camaceiHga 60k4ein Texuoiaoruscein Bitnftion sxobacer Herizinme 2015 KeLIablH Kapariia
adierHan Oepi Kommanein keaemi. Ocel xxo0anbIH e-Residency Dcronns YkimeriHig OaraapiamMachkiMeH Oipiryi
HOTHXXECiIHJE OYPBIH OCTYPIi TYpAE KOPCETUIreH HOTAPHAJIBIK KbI3METTEp/li KOpyre MYMKIHIIK aJIbIHIBI.
Ocronusaa OJIOKUYSHH/II KaH-KAKThl JaMBITYAbIH OacThl HETI31 — MEMIIEKETTIK IU(PIaHIbIPYIbl MaKcaT
€TKeH casicat 0oybl. YT peTinge DCTOHUS TapuxblHaH OipHeme dakrinep kentipyre 6onanbl: a) 2002 xKbl-
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7B DcToHUS YKIMETI enIiMeKeHAepIiH )KOFapFbl maibi3biH KamThiraln Terin Wifi-xkyliecin kypasr; o) 2007
XKBUIIaH O6actanm DCTOHUS OWIIITI ANEKTPOHIBIK maybic Oepymi eHri3zi; 6) 2012 Kputel DCTOHHALA MATIMET-
TepAi yIbTPaXKOFaphbl XKbULIAM/BIKIICH Oepy YIIiH KeleMIl TaJIIbIKTHI-ONTHKAIBIK KaOemb/li MHPpaKypbl-
JbIM JkacakTanabl. COHOBIKTaH a OJOKYEeHH TEXHOJIOTHICHIH €HT13y MEMJIEKETTIK TEeXHOJIOTHSUIIBIK cascaT-
TBHIH KUCBIH/IBI JKaJIFachl AETl TAHUMBI3.

[IBefimapust OJOKYCHHII KPUIITOBATIOTa MEIUITMHA caJlachiHAa KoimaHaabl. IlarmuenTTepain MoIiMeT-
TepiH OJIOKYEHH TEXHOIOTUSICHIH KOJIAaHy apKbLIbl CaKTay ©3Jepi Typalibl MaJiMeTTepaAi OacKapyIbl TOJBIK-
Tall Kajarajgay MEH OJapAblH KYIMSUTBUIBIFBIH KaMTaMachl3 eTyre MyMKiHzik Oepeni. llIBeiinapusigarst
OmoxYeiH i KonmaHy apOip cajara THECUTl CTaHAApPTTap MEH HOpMajap apKbUIBI PeTTeNiN OThIpanasl. AifTa-
JIBIK, TIBEUIAPUSITBIK, Kap KbUTBIK perteyin FINMA kpunroBamtoTansik 6upskanap meH |CO kaxeTTi Hopma-
Japsl 93ipuien, exrisrex [3].

broxueiitn AKIlI-na 6ank camaceiHIa Kap KBUIBIK TPAH3AKIMUIAPABIH Kayilci3miri MeH KIMEHTTEPAiH
nepOec nepeKkTepiH Kopray MaKcaThIHIa KoJAaHbIC TamkaH. COHBIMEH KaTap, CaKTaHABIPY MEH IEHCAYIIBIK
CaKTay, KpUITOBAIIOTA calachlHAa OJIOKYEHHII KOJAaHy KOJIFa ajbIHFaH. ATaIMBIII YAEPiCTi KYKBIKTBIK
perTey OarbIThIHAA (eAepalIbIK )KoHE KeKeJereH mrarrtapaa 3agaap kaoouiganran. AKL-TeiH OGaransl Ka-
razmap mMeH Ouprkanap komucccust (SEC) men tayapnbik derodepcrepaid cayaacsl komuccusicel (CFTC)
kpunroBaioTagap MeH |CO ymrin KakeTti epexenepai asipiaeyae [3]. CMmapr-maprrap jkoHe ONapaBIH KY-
KBIKTBIK MOpTeOeci mraTTap MeH (eaepaiablK YKIMET ACHIeHiHIe TaIKbUIaHY 1a.

¥ nei6putanus OiTiM canaceiHAa, COHBIH IMTIHAE aKaJIeMUSUIBIK JKETICTIKTepAl TEKCEPY MEH TUILIOMIAp
Oepylie Kayilnci3miKTi KYIIEHTy MEH allbIKTBIKTBI KaMTaMachl3 e€Ty/e OJOKYeHHI eHTi3reH. AJaMHBIH Jep-
0ec IepeKTepiH KOpFayia MaHbI3bl KagamaapabiH 0ipi — 2016 xbuisl Eypomansik OnakThiH MOTiMETTEP/I1
KOpFay Typaibl kanmbiFa oprak permamertri (GDPR — General Data Protection Regulation) xaOsiimayst
6omer [3]. GDPR kabsuimaymen EO op6Oip azam MamiMeTTepaiH KYNUSUTBUIBIFBIH KAMTAMAaChl3 €TETIH MojIe-
HUETKE O3IHJIIK YJIECIH KOCYbIHAa ajFallKbhl KaJaaM jKacajllbl, COHBIMEH Oipre ajaMHbIH HUQPILIK KYKBIFBIH
OJIaH 9pi HBIFAHTY MaKCaThIHJAFbl KO3FAaYIIbl KYIIi O00Nabl. ¥ IBIOpUTAHMS OCBl CTAaHJAPTTAPIbl KOJIIAaHYMEH
Karap OChl CTaHIApTTapFa HETI3JEeNTeH YITTHIK HOPMATHUBTIK akTijaepAi o3ipiem xaTeip. Kazipri yakeitra
OpuraHusUBIK YKiMeTTiK opran Her Majesty's Land Registry GoxueiiHzi a3amMaTTapAblH JKepre KYKbIFBIH
TipKey YIIiH KOJAaHy bl )KOHE OFaH KAaThICTBI 3aHHAMAIIBIK Oa3aHbl 93ipJiey/Ii KoJFa alyaa.

I'epmanmsina qeHcayNIbIK caKkTay cajachlH/a AIEKTPOHIBI IeHCAYIBIK cakTay skas0anapeiH (EHR) xypy-
na OnokdyeitH Oenceni KonnmaHbuiaabl. OFaH ColiKec MaleHTTep O37epPiHIH MEIUIIMHAIBIK MIIiMETTEpiHe
KOJI )KEeTIMJIUTIKTI OaKbLIall, K&XKET JKarFaaiaa aapirepiepre pykcar oepe ananubl. ['epmanusiia nepoec aepex-
TepAl eHey MATIMETTEPi KOpFay TypaJibl skamblira opTak perinamentine (GDPR) xone Manimertepai Kop-
ray Typaisl 3aHbiMeH (BDSG) perreneni [3]. MamiMertepai cakray MeH oHey/e OJIOKYEHHI KOJaaHap
0oJica, 0Chl HOpMaJIAp/bl caKTaybl MiHAETTi. CMapT-IapTTap MEH OJNapJIblH KYKBIKTHIK CTaTyChl TeépMaH Ky-
KBIFBl KOHTEKCIH/IE 9J1i KYHI'e IeHiH TaJKbUIaHy/a.

[IBennst yKiMeTi OIOKYEHH/I JKep KYKBIKTaphl MEH )KBUDKBIMAUTBIH MYITIKTI TipKeyie, MeIUIIMHA calla-
ChIHIA KonjmaHanabl. JKoHE OHBIH HETI3iHAE OCHI canalapJarbl ANasKTHIKTEIH MYMKIHIIKTEPIH a3alThII,
AIIBIKTRIKTB KaMTamacki3 erefi. Llsenns EO myieci peringe ManiMerTepi Kopray Typansl JKajmnbira op-
tak pernamenTiH (GDPR) wmotisianaiinel. XXone ne coran HerizmenreH «J/lepOec mepekrep Typaiby 3aH
(Personuppgiftslagen) kaoeuinanran. ConbiMeH Oipre, opOip canaga aepOec AepeKkTepii MEMITiHIIe KOpray
MaKCaTbIH/Ia )KEKeJIeTeH 3aH KaObUIlaHFaH. AUTambIK, «MeIuHANBIK aKnapaT Typaibly 3aH MEIUIIHA ca-
JIaCBhIH/IaFhl MAIMEHTTEP MEH JIdpirepiep Typaisl aepoec nepekrepai enaeyai perreiai [3]. Conapikran Oy
cananapja OJOKYEHH I KOJNAaHy/Aa aTalFaH 3aHaap/bl caKkTay MiHAeTTi. BIok4eWH i KoIaHa OTHIPHII Kep
KYKBIKTapbIH TipKey/Ii peTTey MaKCcaThIH/Ia Ka3ipri yaKpITTa 3aHHAMAIBIK epeKeliep KapacThIPhUIBII JKaThIp.

Kpunrosamoranap men ICO Kananana «AKIIaHbl XbIIBICTATYMEH Kypec Typaibl», «KapKbUTbIK KbI3-
METTep Typasibl» 3aHIapbIMEH PETTENilN OThIpajbl. En yKiMeTi Ka3ipri yakpITTa KpUNTOBAJIIOTAIBIK OHprKa-
Jap, cMapT-IIapTTap CaJlaChblH peTTey OOMBbIHINA 3aHzap d3ipieyai koira anrad [3]. Kanama OnoxueitHai cy
KO3JIePiHIH KayilCi3miriH KaMTaMachl3 €Ty MEH OJIapIblH camachlH OakbliayJda KOJJaHyIbl MakKcaT eTil
OTBIP.

errpic enpepingeri OJOKYEHH TEXHOJOTHACHIH KOJAaHy MEH OHBI MaijalaHyAbl peTTEHTIH 3aHHaMa
apachlH/Ia anmakThIKTap ke3zaeceni. OHbIH 0acThl ce0eli MIBIFBIC eNICPiHIH TEXHOIOTUSIIBIK JaMy MEH OHBI
perreyre opTypiii OarbITTapbIH OONMybIMEH cunarTanajabl. TOMEH e MIBIFbIC MEMIIEKETTEpIH/Ier! OIOKUEHH-
TEXHOJIOTHSCHIH KOJIIAHy MEH OHBI PeTTeYAiH OipHelle MbICAIapblH TallaiiMbI3.

Kertait Xansik PecrnyOnukachl OJIOKYCHH TEXHOJOTHSACHIH OCJICEHIl KOJAAHYIIbUIAPAbIH KaTapblHIA.
2019 sxbutel KXP YkimeTi OokueliH/II €1 JaMybIHbIH OOJIalarbiHIarbl 0aChIM TEXHOJOTHS PETiH/E OCKITTI.
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Conbimen 6Oipre, Keitait Ykimeri kpunroamtora MeH |CO >xyprisyre KataH Kanaranay OpHaTThl. KpiTalasig
OpTasbIk 6aHKi OJIOKYEHHTe HETI3/IeNTeH CaHIbIK BATIOTAHBI MIBIFapaabl. bIIOKYeHH TEeXHOJIOTHACHIHA TeTCH
KeITalimeiH casicaThl apajiac 0arpITTa Mecek Karenecneimis. 2019 xputel KpiTait YKiMeTi OJ0KJICHHII TaMbl-
Ty TypaJibl JKapHsJIarn, OHbl MEMJICKETTIK AaMy/IbIH OoJamak 6achiM TEXHOIOTHICHI AeT TaHbIAbl. OChI KbLITbI
OJIOKYEIH TeXHOJIOTHICHIH JaAMBITYIBIH KYKBIKTHIK KEHICTITIH alfKpIHIaFaH OJIOKYEHH Typasiel 3aH KaObUia-
raH. biokdeiH i KoagaraHeIHa KapaMacTaH, KelTaliia KpUTOBaJIIOTaFra, COHBIH iITiHAe ONTKOWHIApFa Kajia-
ranayasl Katapaatrtel. 2017 sxewisr ICO (Initial Coin Offerings) TonbikTaii THIABIM CaBIHBIN, KPUITOOUpIKA-
nap »ka0buiiel. OcbiFaH KapamactaH YKiMeT KpiTaiineiH keii0ip aiimakrapbinaa enriziiren DCEP (Digital
Currency Electronic Payment) atthl YITTBIK CaHABIK BAIIOTAIAPIbl d31pieyaiH MYMKIHAIKTEpiH OJaH dpi
3eprTeynai Konra anraH. by caHnpik BamoTa Kpitaiimarsl KapKbl TEXHOJIOTHSUIAPBIHBIH OOJanIaFbiHa dcep
€Tyl MyMKiH Aen kyTinyae. Kpirail OokueiiHHIH HHQpaKypBhUIBIMBIH 93ipiey ycTiHae. biokueitn memieker-
TiK Oackapy, Kapbl, ICHCAYJIBIK CaKTay, JOTUCTHKA CUAKTHI T.0. cananapra Oescenmi enrisinren. «Alibaba»
aTThl KBITAIJIBIK KOMIIAHUS O0K4YeiiH uraTtgopmackl MeH OWITTHIK ecenTeyiep Herizinae AntChain 6armap-
naMacelH d3ipaered. Kpitail MEeMJIEKETTiK KoHE KOMMEPUUSIIBIK YibIMAapMeH Oipiiece OTBIPBIN OJOKYEHH-
mrenrimaepi a3ipaeymer aitnanpicatein VeChain, NEO, TRON cuskTel Grok4eiH-xo0anappIH exi 00JIbIn
TaObLIaas! [4].

JKanoHus KpUNTOBAIIOTAHBI 3aHHAMAJIBIK TYPFbIIa PECMU MOUBIHIAaFraH enaepiiH Oipi. OraH coiikec
KPUNTOBATIOTATIBIK OMprKallap TipKenel *oHe Kayilci3mik cTaHaapTTapbiH cakraiasl. CoHbiMeH Oipre JKa-
MOHMS OJOKYEHH TEXHOJOTHSACHIH KapiKbl, JACHCAYJBIK CaKTay cajajapblH KOoca alfaHaa TYpIi cajairapia
KoJmaHy OoifpIHIIA OernceHAl i3aeHic kacayna. JKamoHusga KpUnToBatoTanap aibipdac xacayablH 3aHIbI
Kypannapsl petinae Tanburrad. 2017 xputel JKanoHust YKIMETI BaTIOTANIBIK OINEpaTopiiap Typasbl 3aH Ka-
ObLI/IaI, OFaH COWKEC KPUITOBAIIOTAIAP B! OHICHTIH KOMITAHHSIIAPIBIH HOPMaaphl KAIbIIITACKIII, OJIApAbIH
KBI3METI PETTENII OTHIpaabl. 3aH OapibIK KPUIITOBATIOTANBIK Oupskanap JKamoHusHbH KapXbisik 6ackap-
MacChIHaH JIUICH3MsUIAYJaH OTYiH JKOHE KaYIICI3JIiK IMeH aKIIaxap/abl )KbUIBICTaTyFa KapChl CTaHAAPTTAPIbI
caxktayapl Tanan erexai. Kamonusga BitFlyer, GMO Coin, Coincheck cuskrel OGipHele ipi KpUITOBATIOTA-
JBIK, OUprKamap ®KYMBIC aTKapsi Kenedi. Onap KpUNToBaIOTaNAp aifbipOacTay *KoHE CaKTay YIIiH OMHUSHIAD
KbI3METiH ychiHabl. COHBIMEH KaTap, KPUIITOBAMIOTAIBIK TpaH3aKIUsIIapa TaObIC KoHE KOCBIMIIIA KYH ca-
JIBIFBI €HTI3UITeH. YKIMET KeHOip KpUIITOBATOTANIBIK ONEpanysyiap YIIiH CaIBIKTHIK KEHUIIIKTEp J¢ Kapac-
TeIpraH. JKamoHusa OJOKYEHH TEXHOJIOTHSCHIH KONIaHy OelceHii 3epTrenin kenexdi. JKamoHApIK Komma-
HUSTAp MEH Kap KBUTBIK MEKEMENEep/IiH KOTIIiIiri, COHBIH IIIiH/Ie KapKbUIBIK ONepalusuiapia, ka0 pIKTap-
MEH KaMTaMachl3 eTy/l, JICHCAYJbIK caKkTayaa OJoK4YeiH-)ko0anapipl icke achIpbin keneni. JKamonus 610k-
YelH-3epTTeyIePMEH JKOHE d3ipIIeMeNIepMeH aliHaJIbICATBIH 3ePTTEY )KOHE OKY OpPTAJIBIKTapBIHBIH €1, OyJT 63
Ke3eTiH/e enjieri OJIOKYeH dKOXKYHECIHIH JaMybIHA ocepiH TUTi3ai. JKamoH opTaibiK OaHKI «CaHJBIK UEHA
(Digital Yen) aranran e3iHIiK CaH/IbIK BaJIIOTaHbI HIBIFAPY Typasibl MoceneHi 3eprren kenesi [4]. by XKano-
HUSHBIH KapPKbUIBIK HHPPaKYPBHUIBIMBIH ©3TEPTill, CAHJIBIK TOJIEMIEPAiH JaMybIHa BIKIAT eTeIl.

Onrycrik Kopest memiekeri fe KpunToBaltoTanap MeH OJOKYeHHAI PEeTTeWTiH 3aHiap KaObUIgaraH.
2017 xwouiman 6acran ICO (Initial Coin Offerings) perreyre KaTbICThl IIapajgap €Hri3iTiN, aHOHUMII KPHII-
TOBAJTIOTAIIBIK OMUSHIAPBI KOJAany mekTenai [4]. 3aHra coiikec KpUITOBATIOTAIBIK OHpKaIap Kayirci3mik
NIeH aKIIaHbl )KBUIBICTATYFa KapChl CTaHIAPTTap/bl KaTaH CaKTaybl THIC, COHBIMEH Oipre maijanaHylibuiap
uaeHTHHUKasIIay poreaypacsiH eteni. OHrycTik Kopes 1a 60k4eliH- TeXHOIOTHSIChIHA KBI3bIFYIIBUTBIK
TaHBITHIT OTHIP. Ipi KOpEsUTBIK KOMIaHUSIAp MEH Kap KbUIBIK MeKeMenep OenceH i nHBecTuiust Kytona. OH-
tyctik Kopesiia kpunroBamoTanap/pl aikipdactay MeH oJlapJibl cakTayFa 0aliIaHBICTBI KbI3MET KOPCETETiH
Bithumb, Upbit, Coinone cusikTsl kpunrobupskaiap >KYMBIC *kacar Keyeai. by kpumrobupskanap Kopei
YKIMETIMEH Kayilci3IiKTi KaMTaMachl3 €Ty MEH 3aHIap/ibl CaKTay/1a opiNTeCTiK jKacai bl

brokueitH TeXHONOTHICHIH KOJIaHYAaFbl ajJIBIHFBI KaTapibl enjepain 0ipi — Cunranyp. XKanonws,
Onrycrik Kopesaarsl cexinai MyHIa J1a KpUNITOBAIIOTAJIap MEH ONOKYeHHI peTTeyre OarbITTalFaH 3aHHaMa
KajbinTackaH. CHHramypaslH OJOKYeHHAI peTTeyre KaThICThl YTHIMIBI TYCTAapbIHBIH Oipi 3aHHAMaHbI Cak-
Tay[bl KaJarajJaiThiH OPraHHBIH OHIIPICIICH OCJICEH Il JKYMBIC YKacayblH/ia KepiHei. OHaipiciieH e3apa bIH-
THIMaKTaCTBIKTa JKYMBIC JKacail OTBHIpBIN, Kajarajnay OpraHiapsl ajamaapiblH Jepdec nepektepiHe Oaiina-
HBICTHI 3aHIbI CAKTai OTBHIPBIN, MHHOBALMSIIAPFA KEIEPTi KacaMalThIH HOpMaap MEH CTaHIapTTap/bl a3ip-
neiini. CHHTAImyp MEMIIEKETTIK OJIOKYeHH-)K0o0anapabl KoJiayFa HHBECTHIUS JKacaylaH allJIbIHFbl OpPBIH/IA.
En Oactbl sxo0anapbiHbiH Oipi «AKbULIB CHHTamypy jkobacel. JKoba MemIlekeTTiK Oackapy >KYHWeciH Kak-
CapThII, AIIBIKTHIKTH KAMTaMachl3 €Ty MakcaT eTelli.

bnokueitH MeH KpUNTOBATIOTANIAPFA KATBICTHI QJIEMIIIK OPTAJIBIK OOTyFa YMTBIIBII KeJie )KAaTKaH eljiep-
nig 6ipi — bipikken Apa6 Owmiprikrepi (BAO). BAO 2018 xbutbl «KpunroBanroraigap MeH OJOKYEHH» TY-
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panbl 3aH KaObunaraH [4]. 3aH OJ0KYCiH TEXHOJIOTHSICHIH €JIIH KapiKbl, JIOTHCTHKA JKOHE JICHCAYIIBIK CaK-
Tay caJjalapblH KOca ajJFaH/ia TYpIi caialapblHaa KONJaHyIbIH KYKBIKTHIK HEri3iH Kypaasl. Jlybaiina Kypbut-
ran «Blockchain Strategy» sxo0acel GJIOKUYCHH TEXHOJOTHSICHIH KOJIAHy apKbLIbl MEMIICKETTIK OacKapy/IbIH
THIM/II J)KOHE alllbIK KYHECIH KaJIbITaCThIpyFa OaFbITTaJIFaH.

OJNEeM/IIK CcasCH YXoHe SKOHOMHKAIBIK aKMapaTThK KeHICTIKKe mHTerpamusuianran Kazakcran Pecmy6-
JIUKACHl MEMJICKETTIK OpraHjaap MeH KeKe KYPbUIBIMIAPAbIH KbI3METiH U(PIaHaAbIpYIbl JAMBITY OOMBIHIIA
Ke3re KepiHeTiHAeH Kagamaap jkacan Kenei. bi3niH oibIMbI3IIa KOFaMIbl ITU(PIaHabIPyIbIH )KaHa MYMKiH-
JiKTepiH, OHBIY ilIiHAE TYbIHIAYBl MYMKIH TOyeKeIIep MEH Kayilm-KaTepiepre Meininme koHin 6enmey Ka-
3aKCTaHJIAFbl MEMIIEKETTIK OMIIIKTI JKy3€ere achlpyra Kayill TOHIIpII, OMIIIKTI KOFANTHIN alyFa aibIl Kemyi
MYMKIiH. DJIeKTPOH/BIK YKIMETTIH Haina 60Iysl KOFaM MEH MEMJICKET apachlHIarbl ©3apa KaThIHACTHIH ©3Te-
pyiHe FaHa ajblll KelreH KOK, COHBIMEH Oipre KemTereH MiHACTTEepAl OKIMIIUIEHAIpyre KaKeTTi OlopKeT
NIBIFBIHIAPBIH a3aiTThl. Ka3akcTaHMBIK aKMapaTThIK KeHICTIKTETi OChIHAAN JKaFbIMIIbI ©3TepiCTepMEH KaTap
pecnyOIMKaHbIH aKmapaTThIK KaylNCi3iriHae MIBIHAWBI ToyeKenIep MEH Kayln-KaTepAiH KeOeroi TeHIIeH-
LUsCHI 1a OaiiKanaibl.

OneMHiH e3re enjepi cekiini Kazakcran 1a MHHOBAUMSIIBIK SKOHOMHUKAHbI JaMBITa/Ibl, 5KOHOMHUKA Cca-
JANapBIHBIH MUQPIBIK TPaHCPOPMAIHSICH KYPTi3iIin Kemexai, cededi Kazipri keseHae mudpaasappy — Oy
SKOHOMHMKAJIBIK ©CIMHIH 6acThl Ko3raymisl Kymri. Hudpnanasipy KazakcTan yiiH yiITTHIK 0achIMIBIKTAPIBIH
OipiHe aiffHaJIbI.

Kazakcranma mudpraanasipy npoueci, akmaparTsl oHaey Oencenmi xxypyae. 2025 xourra aeiinari Kazak-
cta" PecmyOnukachl TaMybIHBIH YIITTBHIK KOCHAPBIHAA «KOJDKETIMIIIT IIEKTEyIi aKmapaTThl KOCIaraH/aa,
MEMIJICKETTIK OpraHap MEH KBa3UMEMIIEKETTIK CEKTOp YHBIMAAPBIHBIH KBI3METiHE KATHICTHI OAPIIBIK aKmapaT
aIIBIK KOJDKETIMIUTIKTE YChIHBUTATBHIH 00JIaIbh» A€M KopceTiareH (4-minmer) [5].

Kazakcran Pecmybmukacel YKIMETiHIH KaynbICBIMEH IHUQPIBIK TpaHCPOpManus, aKIapaTThIK-
KOMMYHHKAIIMSUTBIK TEXHOJIOTHsUIAp MEH KHOepKayinci3mik canacbiH AaMbITyasiH 2023-2029 xbuinapra ap-
HaiFaH TyXbIpbIMIaMachkl OCKITUIII, OHIA JepOec NepeKTep il KOpFrayabl KYIIeHTyre OaillaHbICThI Macele-
Jep Kapanabl. AKNapaTThIK-KOMMYHUKAIUSIIBIK TEXHOJOTHSIIAD MEH KUOEPKAYINCi3MiK cajachlH JaMBITY
KaFuJaTTapbIHbIH Oipi JKeKke eMip MEH JepOec JepeKTepii KoprayFa CeHiM, COHIai-ak IUQPIIbIK Kayircis-
JIKKe 1IKi OaKbLIay Il KYIIEHTy O00Jbin Ta0bitazb! [6].

KP Ilpesunentinin XKapnereimen Oekitinren «2030 sxputra Aeiiari KyKpIKTBHIK casicaT TYKbIpbIMIaMa-
CBIMEH» JiepOec JIepeKTep Typaibl 3aHHAMAHBI 0a3allbIK KaFuaaTTapFa Colkec KaiTa Kapay MiHIeTi OeKiTii-
red. COHBIMEH KaTap XallbIKapaJiblK TOXIpUOEH1 eckepe OTBIPBIN Kazipri yakpiTTa LIudpiibiK KogekcTiH xo-
0ackl AaspraHya.

Kazakcranna aepbec nepekrep/i )KuHay, OHICY KOHE CaKTayMeH OalIaHbICThl TYBIHAAUTHIH KOFAMIBIK
KaTbIHACTAP/Ibl PETTEHTIH HOPMATUBTIK-KYKBIKTBIK 0a3a KaJbINTAChIN Keeai. Anaiiia, 0J0KueiH- TeXHOJIO-
THSICBIH KOJIJIAHY/IbIH, OHbI KYKBIKTHIK PETTEYJIIH KaFuJaTTapbl MEH TETIKTEpPIH OCKITETiH, OHbI KOJIJIaHFaH
Karaanaa TybIHIANTBIH KOFaM/IBIK KAThIHACTAPIbI PETTEHTIH HOPMATUBTIK-KYKBIKTHIK aKT HEMece THiCTi
3aHHaMajga HopMmaiap koK. Kazakcranjga OJIOKYEHH OHE KPUMTOTEXHOJOTHSIAPBLI JAMBITYIbIH Y ITTHIK
KaybIMIACTBIFBI KYMBIC aTKapaapl. OmaH Oelek Ka3aKCTaH/IbIK HApbIKTa OJOKYEHH- TEXHOJOTHSICHIH JaMbl-
tyabiH [ T-knactepiepi kypsityaa [7]. 2020 sxpuiaan Gepi cablk TeJEYIIiiep KOChIMINA KYH CalbIFbIH Oac-
Kapy/blH OJIOKYCHH TeXHOJOTHSAChIHA HET13/ICIITCH )KaHA XYWECIH MaianaHbI Keae .

bnokueitH TeXHOJOTHACHIH JaMBITYMEH alfHANIBICATHIH Ka3aKCTAHBIK KEKe KOMIAHUsIIAp MEH Ka3ak-
CTaHJIBIK KaTBICHI Oap MISTENIK 93IpJieyIIijep XajablKapalblK HapbIKTa ©3/EPiH TaHBITHIN Kenedi. Kazak-
cTaHnblK Prime Source xoMmmaHWsACHIHBIH OnokueitHre HerizfmenreH Cognive TEXHOJOTHSCHI SJeMIIK ipi
Plug&Play atThl akceneparop/iblH OarajiaybIHIA KAp)KbUIBIK TEXHOJIOTHUSJIAD ILIIHEH KHBbIPMACBIHBIH MEH-
JiiHIIe OoJamarel 0ap Aen TaHbLIFaH.

Kopuvimbinosi

BIriok4eitH TeXHOIOTUSACHIH KOJNAAHYABIH MIETENIIK TOKIPHUOSCIH KapacThIpa Kejle TOMEHIETieH KOpbl-
TBIHJBUTAPFa KEIyTe O0Ia IbI:

1) wet ennepiH OapibIFBIHAA IEPIIiK OJOKYEHH TEXHOJIOTHICHIH KOJIJaHYAbl KYKBIKTBIK PETTEY/IiH eKi
caThUIBl eKeHiH Oalikananabl. BipiHIi, akmaparThl )KWHAY, OHJEY MEH CaKTayJbl KY3€re achlpyaa TybIHAAM-
TBIH KaThIHACTAP/Ibl PETTEHTIH HOPMATHBTIK-KYKBIKTBHIK 0a3a peTiHze apOip ejje 3aH KaObuinaHraH. Exiuiii,
3aHJa HaKThlIaHOAraH TYCTaphbl THICTI cajiayiap/a OJOKYCHH I KOJIaHyAarbl YCTaHYbl THICTI perjlaMeHTTep-
MeH perreneni. byn Herisri aypeic memimaepain Oipi. JeHcaynblk cakray, OaHK, KpUIITOBaIIOTa T.0. caina-
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napa TybIHIANTHIH KaTelHAcTapaa Oip-OipiHeH epeKILleNeTiH TycTaphl KeTKuTikTi. KazakcTanapIK Toxipuoe-
i€ J1e OChI YKOJIBI HETIi3re aJbIHybI THIC JIeT OIaiMBI3.

2) OGIOKYEHH TEXHOJOTUACBIHBIH HETi3iHae AepOec nepeKTepai KOpFayablH YITTHIK PErjaMeHTi KaObui-
naHybl THic. PermamenTke colikec nepOec AepeKTepaiH nenepi MolliMeTTep Kalai *KoHe Here )KHMHAIATHIHGI,
KYKTETETiHi, e3re Oipeyrnepre OepineTiHi Hemece >KOMBUIATHIHBI Typajibl MEHITIHIIEe aHBIK KeJiciM Oepyi Ka-
JKeT. AzamaTTapra o3 IepeKTepine OepiireH KO KETIMAUTIK MOJIIMETTEp Il KiM JKoHe Kajlait KOJTaHbII JKaT-
KaHZBIFBI TypaJibl OaKblIayFa MYMKIHZIIK OepeTiHae 00Iybl KaxKeT.

3) «epbec mepextep xoHe onapasl Kopray Typans» KP 2013 xbuirel 13 mambipaarst Ne 94-V 3aHpl-
HBIH 25-0a0bIHBIH 2-TapMarbiHIa «/lepbec mepekrepi )KruHay MEeH OHIEeYIiH MaKcaTTapblHa )KeTKEHHEH Ke-
WiH, COHAaN-aK 3aHHaAMa/aa Ke3ZeNTeH e3re Je Xarjaimapaa ojapisl JKOI0 JKeHIHAe IIapanap KOoJJaHyFa
MIHJIETTI» JIeT KepceTedi. Ajaiiia, MEHIIIIK Ueci )oHe (HeMece) omnepaTopiblH, COHIali-aK nepoec aepexrep-
Il )KuHay, eHJIey MEH CaKTayAbl YIHBIMAACTBIPYFa JKayalThl TYJIFAHbIH 1C-OpEKETTEPiH TYPAaKThl OaKbpUIay MEH
MOHUTOPHHI jKacayzbl peTTeHTiH HopManap oK. by omeparopra Hemece nepbec AepekTepal eHIey MeH
CaKTayAbl YHBIMAACTBIPYFa jKayalThl TYJIFaFa MOJIIMETTEPl TOJNBIK )KOMMaraH HeMece JKeKe JepeKTep Taparl
KETKEH JKar/aii/ia )KayanThUIBIKTaH KallyblHaH MYMKiHIIK Oepexi. bi3ain oiibiMbI3Ia, onapra MomiMeTTepai
YKOWBLTYBI TIPOIIECiH OaKpUIay MEH TYPaKThl MOHUTOPHHT JKacayFa MiHAETTeMe Oepe OTHIPHII, OJapAbIH KO-
npiHa AepOec epeKTepiH TYCIEHTIH TeXHOJIOTHAIap KOJNAaHbUTysl THic. OchiFaH opail, 0aKplIay MEH TY-
PaxKThl MOHHUTOPHHT >Kacay Mporeci OJOKYEHH CHSIKTBI TEXHOJOTHSHBIH HETI31H/Ie JKy3eTre achIpbUIYHI THIC.

Maxana 2023-2025 snceindapea apHanzau blibiMU HeaHe (Hemece) bliblMU-MeXHUKANbIK scobanrap 6o-
UbIHWA 2PAHMMBIK, KApAHCLIIAHObpy wenbepinde Kasaxcman Pecnyonukacwl Foinvim dcone sHcozapul Oinim
munucmpniei Foinoim komumeminiy mancoipvicel bouvinua UPH AP19679658 «Kasaxcman Pecnybnuxa-
CblHOA ONIOKYeliH MexXHONO2UACHIH KOIOAHYObl KYKbIKIMbIK pemme): Meopusl JHCaHe madxcipubey maxwipbiovl
OotibIHWa 0albIHOANObL.
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B.X. Alitumos, I'.A. Unsgacosa

Cdepa npuMeHeHUS TEXHOJIOTHH OJIOKYCHH:
3apy0eskHasi IPAKTHKa MPAaBOBOI0 PeryJUupPOBaHUSA

CoBpeMeHHbIe IU(POBBIC TEXHOJIOTHUH BCe OOJIBINE IIPOHHUKAIOT B Pa3IMIHbIE C(ephl KU3HU YeIOBEKa, 1103~
TOMY TOCYJapcTBa JOIDKHBI OBITh alalTHPOBAHBI K HOBBIM TEXHOJIOTHUECKUM BEI30BaM. B To ke Bpems moc-
TPOEHHE TOCYIapCTBEHHON CTpaTeTHH B 00JacTH NU(POBEIX MHHOBALUH JODKHO OCHOBBIBATHCS HA BCECTO-
POHHEH OIeHKEe PHUCKOB U Pa3yMHOM OOOCHOBAHHUHM JIOIYCTUMBIX CIIydaeB MpUMEHEHHs TexHosoruii. Llensio
MCCIIEN0BaHUs SBISETCA 0030p MCIIONB30BAHHMSA TEXHOJIOTMHM OJOKYEHH B COOTBETCTBYIOIMX 00JIacTsX, a
TaKoKe 3apyOeKHOT0 ONbITa €¢ MPABOBOTO PETYIHPOBAHUS M IPEAOCTABICHHE KOHIENTYaJIbHBIX MPEIIO-
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JKEHHMIT 110 COBEPILICHCTBOBAHUIO 3aKOHOJATENLCTBA. B X0/e HcciieoBaHus IPOAHAIM3UPOBAHbBI MEXaHU3MbI
HCHOJIb30BAaHUS. TEXHOJOTHU OJIOKYEeiH 3apyOexoM B cdepax 30paBOOXpPAaHEHHMS, SJIEKTPOHHOTO IPaBHU-
TEJIbCTBA, KPUNTOBAIIOTHI, OUPKEBOH TOPrOBIH, HOTApHaTa, OCOOCHHOCTH TIPABOBOTO PErYJIMPOBAHMS JIaH-
HBIX OTHOIICHUH U COBPEMEHHBIE ITIOTPEOHOCTH MCHOJIB30BaHMs TexXHonorun OokueiiH B Kasaxcrane. Bumec-
TE C TEM, C YIETOM COBPEMEHHOTO COCTOSHHS NPHMEHEHHS TEXHOIOTHH Ook4uerH B Pecrrybnmke Kazaxcran,
OIIPE/IeNICHEI CTOPOHBI, KOTOPBIE OJDKHBI OBITH 3aTPOHYTHI B €€ IIPAaBOBOM PETryJIHPOBaHUH, 1 BHECEHBI COOT-
BETCTBYIOLIHME 3aKOHOJATENIbHBIE MPEUIOKEHHs. AKTYaJbHOCTh TEMBI HCCIECJOBAHUS 3aKII0YaeTCs B TOM,
YTO 3aIUTa [IPaB U CBOOO YeJIOBEKA U TpaKAaHHHA IpU cOope, 00padoTKe, XpaHEHUH H 3alUTE €ro Iepco-
HAJIBHBIX JAHHBIX SBISETCS MPOOJIEMOid, pelaeMoii He TOJIBKO B PaMKaX OJJHOTO TOCYJapCTBa, HO U B MHPO-
BoM Macmtabe. B PecriyOnuke Kasaxcran HenaBHO ObLIM IPUHATH IONPABKH B 3aKOHOIATEIBCTBO IO BOII-
pocaM HH(GOPMALMOHHOH 0€30IIaCHOCTH, HANpPABICHHBIC HA JOMOJHUTENIBHYIO 3aIUTy IEPCOHANBHBIX NaH-
HBIX. BBIIO M3y4eHo, HaCKOIBKO 3TH 3aKOHOAATEIbHBIC aKTHl Ha MIPAKTHKE 00ECIIeYNBAOT IpaBa YeIoBeKa 1
rpakiaHrHa Ipu cOope, 00paboTKe U XpaHEeHNUH JaHHBIX.

Kniouesvie cnosa: mepcoHansHbIe TaHHBIE, OJOKYEHH, cOOp IepPCOHATIBHBIX JaHHBIX, 00pab0TKa MepCOHANb-
HBIX JJaHHBIX, KPAITOBAIIOTA, CMapT-KOHTPAKT, HH(OpMAaIys.

B.Zh. Aitimov, G.A. llyassova
The scope of blockchain technologies: foreign practice of legal regulation

Modern digital technologies are increasingly penetrating into various spheres of human life, so states must be
ready to adapt to new technological challenges. At the same time, the construction of a state strategy in the
field of digital innovation should be based on a comprehensive risk assessment and a reasonable justification
of acceptable cases of technology use. The purpose of the study is to review the application of blockchain
technology in relevant fields, foreign experience in its legal regulation and provide conceptual proposals for
improving legislation. The study analyzes the mechanisms of using blockchain technology abroad in the
fields of healthcare, e-government, cryptocurrency, exchange trading, notary, etc., the specifics of legal
regulation of these relations and the current needs of using blockchain technology in Kazakhstan. At the same
time, focusing on the current state of application of blockchain technology in the Republic of Kazakhstan, the
parties have been identified that should be taken into account in its legal regulation and relevant legislative
proposals have been considered. The relevance of the research topic lies in the fact that the protection of
human and civil rights and freedoms in the collection, processing, storage and protection of personal data is a
problem that can be solved not only within one state, it is a global problem. The Republic of Kazakhstan has
recently adopted amendments to legislation on information security issues aimed at additional protection of
personal data. The extent to which these legislative acts in practice ensure human and civil rights in the
collection, processing and storage of data is considered.

Key words: personal data, blockchain, personal data collection, personal data processing, cryptocurrency,
smart contract, information.
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